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1 GENERAL INTRODUCTION OF THE STUDY 
1.1 Statement of the Problem 
The Zanzibar Constitution provides that Zanzibar is a democratic society which follows the 
principle of rule of law, human rights, equality, peace and justice.
1
 It further states that all 
Government organs and its servants shall follow and adhere to the international human rights 
treaties and good governance.
2
 Freedom of expression is the heart of any democratic society. The 
Zanzibar authority has adopted various legislations
3
 and policies
4
 concerning freedom of 
expression.  However the enjoyment of any freedom in any country is measured within the line 
of international standard. I will therefore start by showing how the right to freedom of expression 
is enjoyed in Zanzibar. And secondly, I am going to show the discrepancies between the 
Zanzibar laws and Policies in relation to the International Standard. 
1.2 Background of the Study 
Article 19 of Universal Declaration of Human Rights (UDHR) proclaims the right to freedom of 
expression as a fundamental right whereby it includes freedom to hold opinions without 
interference and to seek, receive and impart information and ideas through any media and 
regardless of frontiers. This right has been limited by Art.29 of UDHR,
5
 although the UDHR is 
not directly create legal binding obligations on a State as such. However, parts of its provisions 
including Article 19 constitute general principle of law and widely acquired legal force as a 
customary law since its adoption in 1948
6
 and it is considered as authoritative guide to human 
rights by General Assembly and by many jurists as a part of law of United Nation.
7
 In a similar 
way this right has been explained in Article 19 of the International Covenant on Civil and 
Political Rights (ICCPR) which is a legally binding treaty on member states. The ICCPR calls on 
all states parties to ‗respect and ensure‘ to all individuals within their territories and subject to 
                                                            
1 Article 5 and Art. 10(9)  of Zanzibar Constitution of 1984(2006 edition). 
2 Art 10(9) of the Zanzibar Constitution of 1984(2006 edition). 
3 The Registration of News Agents, Newspapers and Books Act, 1988 and The Zanzibar Broadcasting Commission 
Act No.7 of 1997. 
4 The Zanzibar Broadcasting Policies of 2006 and the Zanzibar Information Policy of 2008. 
5 Art 29 permits restrictions solely for the purpose of securing…..respect for the rights and freedoms of others and 
of meeting the just requirements of morality, public order and the general welfare in the democratic society. 
6 Amy R. West (2003), pg 7. 
7 Supra, note 5. 
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their jurisdiction the rights in the Covenant
8
 as well as to take necessary steps in accordance with 
their constitutional process to adopt such laws or other measure to give effect the present 
covenant.
9
  
The obligation to respect means that the states must refrain from restricting the exercise of these 
rights where such is not expressly allowed.
10
 State parties are obliged to take positive steps to 
give effect to the rights. The obligation to ensure consists of obligation to protect individuals 
against interference by third parties and the obligation to fulfil, which in turn incorporates the 
obligation to facilitate the enjoyment of rights and an obligation to provide services.
11
 In 2004, 
the Human Rights Committee which monitors the implementation of ICCPR explicitly spelt out 
in its authoritative interpretation of Article 2 that the legal obligation under article 2 paragraph 1, 
is both negative and positive in nature. The positive obligations on State parties to ensure 
Covenant rights will only be fully discharged if individuals are protected by the States, not just 
against violations of Covenants rights by its agents, but also against acts committed by private 
persons or entities that would impair the enjoyments of Covenant rights.
12
 Freedoms of 
expression and access to information are indispensable to the protection of all other human rights 
as well as to a democratic society governed by the rule of law.
13
 
Zanzibar is an integral part of the United Republic of Tanzania,
14
 whereby on 26
th 
April 1964 it 
was merged with Tanganyika to create the United Republic of Tanzania.
15
 The principal bases 
for this merger is the Articles of Union
16
 between these two independent countries. The Articles 
                                                            
8 Art 2(1) of ICCPR. 
9 Art.2(2) of ICCPR. 
10 Manfred Nowak(2005) pg 37. 
11 Supra note 10, pg 38. 
12 U.N Human Rights Committee, General Comment No. 31, Nature of the General Legal Obligations Imposed on 
state parties to the covenant.  U.N DOC E/CN.4/2003/120( 26 May 2004). 
13 Sandra Coliver(1998). Available in: http://muse.jhu.edu/journals/human_rights_quarterly/v020/20.1coliver.html 
(accessed on 27 March 2010). 
14 Art 1 of Zanzibar Constitution of 1984(2006 edition)  as well as Art 2(1) of the Constitution of United Republic 
of Tanzania  of  1977(2005 edition). 
15 Art. 2(2) of the Constitution Of United Republic of Tanzania of 1977(2005 edition). 
16 The Articles of the Union were signed by Julius K. Nyerere, the President of the Republic of 
Tanganyika and Abeid Karume, the President of the People‘s Republic of Zanzibar on the 22nd of April, 1964. The 
Articles of Union provides for matters that would be under union arrangements. The original agreed matters were 
11. This includes : (a) the Constitution and Government of the United Republic, (b) External Affairs, (c) Defence,(d) 
Police, (e) Emergence Powers, (f) Citizenship, (g) Immigration, (h)External Trade and Burrowing, (i) The Public 
Service of the United Republic, (j) Income tax, Corporation tax, Customs and Execise duties, (k) Harbours, Civil 
Aviation, Posts and Telegraphs. However the matters have been expanded from 11 to 23 and some Scholars and 
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form the Constitution of the Union or what is commonly known as the Grundnorm,
17
 the 
fundamental law of United Republic, on which the Constitutions of Tanzania and Zanzibar, and 
other laws, have to be based and from which they derive their legitimacy.
18
  The Grundnorm are 
supreme and no other body, even the Parliament of the United Republic can go outside its 
limits.
19
 In this agreement to become Sovereign Republic of Tanzania, it was categorically stated 
that in principle Zanzibar would retain autonomy and pursue its own policies over certain issues 
referred to as ‘’non Union- matters’.20 Matters relating to Information are not in the list of union 
List. They are therefore considered as non Union- matters. 
 
Each part of Union has its own laws regulating the Information sector. The power to decide is 
left to the Zanzibar Organs such as House of Representatives, Judiciary, the Revolutionary 
Council and the President of Zanzibar and the Chairman of Revolutionary Council.
21
 This means 
that Zanzibar has its own Executive, a House of Representatives and a Judiciary.
22
 The House of 
Representatives of Zanzibar does not have power to introduce legislation on Union matters. This 
is the function of Union Parliament, which has power to enact laws relating to Tanzania 
Mainland.
23
 On the other side if the Union Parliament enacts a law under the jurisdiction of 
House of Representatives that law will not applicable be applicable to Zanzibar.
24
 A good 
example which has created a Constitutional problem is the establishment of Commission for 
Human Rights and Good Governance.
25
 The founding legislation of the Commission is pan-
territorial as it extends to Tanzania Mainland as well as Zanzibar, thus effectively making the 
Commission a ―union institution‘‘.26 However, the Zanzibar authorities prevented this Act on the 
argument  that the Commission has no jurisdiction in Zanzibar in so far as ―non-union matters‖ 
are concerned, since human rights and good governance are not ―union matters. But in 2006, the 
                                                                                                                                                                                               
some Zanzibaris question the validity of such expansions. Also see First Schedule of Constitution of United Republic 
of Tanzania. Available in : http://www.lrct.or.tz/documents/REPUBLIC.pdf (sited on 30 October 2009). 
17 Chris Maina Peter(2006), pg  3. 
18 Supra, note 16, pg 55. 
19 Supra, note 16, pg 3. 
20 Samuel G. Ayany (1970), pg 188. 
21 Chris Maina(2006), pg 58. 
22 Art. 5A (1), (2) of Zanzibar Constitution of 1984(2006 edition) as well as Art. 4(1), (2) of Constitution of United 
Republic Tanzania of 1977(2005 edition). 
23 Art.64(1) of the Constitution of United Republic Of Tanzania of 1977( 2005 edition). 
24 Art 64(2) of the Constitution of United Republic of Tanzania. 
25 Art. 129- 131 read together with this Act. Available in:   http://www.chragg.go.tz/documents/complaintreports/7-
2001.pdf (sited on 01 November 2009). 
26Section 3 of Commission for Human Rights and Good Governance of Tanzania. 
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Union Government authorities and Zanzibar Official agreed that the quasi governmental 
CHRGG would be permitted to operate in Zanzibar.
27
 This Commission does not operate in 
Zanzibar under the mandate of law establishing it, but it was adopted and made operational in 
Zanzibar by the law passed by the House of Representative.
28
 
A Bill for an Act to enact or alter any law relating to Union matter shall not be passed by the 
Parliament unless it is supported by votes of less than two third of members of Parliament from 
Zanzibar.
29
 However the Act shall not extend to Zanzibar unless it is passed in accordance with 
the requirement of Article 98(1b) of the Constitution of the United Republic and that the Act is 
laid before the Zanzibar House of Representatives.  
The international and regional treaties are not part of Zanzibar domestic laws and therefore 
cannot directly be invoked in the courts. It is therefore upon the Zanzibar authorities to identify 
international principles and standards that are desirable for application in Zanzibar and take 
necessary modifications to domesticate those principles in the Zanzibar laws so that the courts 
could apply them.
30
 Part three of the Zanzibar Constitution incorporates the protection of 
fundamental rights and freedom of individuals.
31
 But only Article 18 is relevant for the purpose 
of this study which read as follows:  
18(1)Without prejudice to the relevant laws of the land, every person has the right to 
freedom of opinion and expression, and to seek, receive and impart or disseminate 
information and ideas through any media regardless of national frontiers and also has 
the right of freedom from interference with his communications 
(2) Every citizen has the right to be informed at all times of various events in the country 
and in the world at large which are of importance to the lives and activities of the people 
and also of issues of importance to society. 
From the above provision specific laws and policies on freedom of expression have been 
adopted. 
 
                                                            
27 Tanzania (2009).Available in : http://www.eisa.org.za/WEP/tanagency.htm (accessed 27 March 2010). 
28 An interview with Othman M. Othman. 
29 Art. 98(1b) of the Constitution of United Republic of Tanzania. 
30 Global Campaign for freedom of Expression (2000  ), pg 6.  
31 Part 3 of Zanzibar Constitution  of 1984 (2006 edition) (from Art 11- Art 25) whereby it list and explain various 
fundamental freedoms of individuals. 
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1.3 Research questions 
Under this research I intend to examine the following questions 
 Whether the existing laws and policies pertaining to freedom of expression are 
compatible with the international standards? 
 Whether these laws and policies   are conducive for democratic society? 
 Whether these laws and policies are properly implemented? 
1.4 Literature Review 
My work has been inspired by the work of the previous scholars who have written extensively on 
the rights to the freedom of expression as discussed below:  
Robert Martin
32
 defines freedom of expression as the freedom to receive and impart ideas, 
opinion and information without interference, hindrance or intimidation. It belongs to all persons 
and may be exercised through speaking, writing, publishing and broadcasting or through 
physical act and it is the primary freedom, an essential precondition to the exercise of other 
freedoms. It is the foundation upon which other rights and freedoms arise. It may be limited to 
respect other social interests which are of pressing and substantial significance. Persons who 
exercise freedom of expression are under obligations to act responsibly and in a manner 
consistent with established ethical notion. Accepting this notion under the Zanzibar situation Part 
3.1.1 of this Research point out the manner and the extent to which this right is guaranteed. It is 
enough to say that Zanzibar has a lot learn from Part 2.4 of Research and how this freedom 
should be exercised.  
 
Muhammad Hashim
33
 writes that the absence of restraints upon the ability of individuals or 
groups to communicate their ideas to others, subject to the understanding that they do not in turn 
coerce others paying attention or they do not invade other essential rights to the dignity of 
individual is the basis of freedom of expression. Its purpose is to inform, persuade, and convince 
others as well as to reveal the truth or to clarify and eliminate doubts. 
 
                                                            
32 Robert Martin (2002), pg 524 
33 Muhammad Hashim (1997), pg 7 
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Rhona K. M. Smith
34
 writes on interdependence of freedom of expression with other rights and 
argued that it is the corner stone of any democratic society. Due to indivisibility of rights, it is 
linked to a number of other rights including linguistic rights, freedom of assembly and 
association, freedom of the press, right to the privacy, and the freedom from State interference in 
correspondence and personal property. The relationship with freedom of thought and conscience 
is most apparent when addressing issues arising from press and academic freedom and those 
concerning freedom of religion. It also overlaps with the right to participation in public life, the 
right to vote, and the right to stand for elections. This ideas is also affirmed by the Council of 
Europe Publication
35
which assert that freedom of expression and democratic process ensures the 
functioning of democratic process by effecting the two way exchange of information between the 
public and the government; it is through the media that the public is informed of the activities of 
the government and the government is made aware of the interests and concerns of the citizens. 
At no time is this two-way flow of information more important than during the election 
campaign process. At the times of election, there is a need for media which is independent of the 
control of the government, and which as a whole, when one takes into consideration public and 
private media and all different forms of media are able to present a plural and diverse range of 
views to the electorate. I totally concur with Rhona and Council of Europe Publication, but the 
Rhona‘s and Council of Europe Publication  ideas is  properly reflected in the situation where 
there is a fair play for all contesting parties where there is free debate between different 
candidates and then the voters can form their opinions. But this is very different in a situation 
whereby there is no equal fair play in political field. Part 4 of this Research discusses extensively 
about this matter under the Zanzibar context.  
 
Thomas David Jones
36
 writes on the importance of free speech and press arguing that they are 
only a human idea and hence incapable of exact expression. It is an innate, instinctive desire of a 
man for the right of self expression and for the right to commune freely with his fellow men. 
This desire is a natural one and this freedom is a natural right. Some have described it as 
inalienable, and imprescriptible, but it is better described as primordial. It is essential of 
organized society and progress from barbarism to civilization. Without its existence, 
                                                            
34 Rhona K.M. Smith(2007), pg 267 
35 Council of Europe Publishing, pg 80. 
36 Thomas David Jones(1998), pg 31 
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individuality of man is suppressed. Without the right to acquire and impart information, 
knowledge becomes static, and subsequent generations can learn nothing from their 
predecessors. 
 
The Inter-American Declaration of the Principles of Expression
37
 declare  that the freedom of  
press is essential for the full and effective exercise of freedom of expression and an 
indispensable instrument for the functioning of representative democracy, through which 
individuals exercise their right to receive, impart and seek information. In the same way it has 
been explained by Asbjon Eide 
38
 that media should be free, critical and constructive: free from 
external control over their reporting, critical of public authorities and private concentrations of 
power, including transnational corporations and other enterprises, constructive in making space 
for suggestions and ideas on better performances. They should reflect the concerns of ordinary 
human beings, and to be supportive of the values inherent in human rights. Obviously, the 
realization of human rights would be impossible without the efforts of journalists and editors. 
Again no one can doubt the role of freedom of press and journalists, but this role is properly 
performed under the environment where there is proper regulatory framework exercised and 
monitored by the free and independent organs from the government. Chapter 3 of the Research 
discusses these issues while in Part 4.6 discuss the situation of how journalists perform their 
duties in Zanzibar. 
 
In general this review is very helpful to me in assessing and analyzing the exercise of the right of 
freedom of expression in Zanzibar. 
1.5 Research Methodology 
Theoretical and empirical studies will be used under this thesis on the Freedom of Expression: 
Case study Zanzibar.  I also relied on available literature and documentation such as textbooks, 
International and Regional Conventions, Constitutions and other Acts of House of 
Representative (Parliament), International and National Courts decisions, Law Journals, Articles, 
Newspapers and some other kind of publications relating to the subject.  
                                                            
37 Paragraph 10 of the Preamble of Inter-American Declaration on the Principles of Freedom of Expression. 
38 Asbjon Eide and Sigrun Skogly (1998), pg 4 
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In addition, I conducted interviews with some individuals whose knowledge on the subject I 
found valuable. 
1.6 Scope and Limitation 
This research is based on the Zanzibar perspective. It also covered the provisions of International 
and Regional Conventions on Freedom of Expression. The Bill of Rights enshrined in the two 
Constitutions (the Zanzibar Constitution and the Constitution of the United Republic of 
Tanzania) will also be covered.  
For those who are not familiar with the History of Zanzibar. Please see the Appendix I 
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2 THE INTERNATIONAL AND REGIONAL DEVELOPMENT OF 
FREEDOM OF EXPRESSION 
2.1 Introduction 
The modern roots of the origin of the right to freedom of expression can be traced from 
seventeenth century when document such as the 1968 English Bill of Rights provide freedom of 
speech and debate within the Parliament.
39
 It was later expanded gradually by the United States 
Bill of Rights (added to the Constitution in 1791) and the French Declaration of the Rights of 
Man and the Citizen (1789).
40
  These two declarations reshaped the principle of freedom of 
expression in the era of United Nation from 1946 till 1948 when finally it was agreed and the 
provision of Freedom of Expression was included in the UDHR of 1948.  
2.2 International Development 
Article 19 of UDHR proclaims the general principle on the right to freedom of information and 
expression to all individuals without any interference. This includes the right to seek, receive and 
impart information and ideas through any media and regardless of frontiers.
41
 This Article does 
not impose any limitations in the exercising of this freedom. Article 29(2) and (3) contains the 
general limitations for all rights and freedoms contained in UDHR including the freedom of 
expression.
42
 It is Article 19 of ICCPR that precisely put out this freedom together with 
limitations which read as: Everyone shall have the right to hold opinions without interference. It 
include freedom to seek, receive and impart information and ideas of all kinds, regardless of 
frontiers, either orally, in writing or in print, in the form of art, or through any other media of 
his choice. The right may be subject to certain restrictions, but these shall only be such as are 
provided by law and are necessary: (a) For respect of the rights or reputations of others; (b) For 
the protection of national security or of public order (ordre public), or of public health or morals 
The ICCPR also establishes the Human Right Committee which monitors the implementation of 
rights found under the Covenant.
43
 The Procedures for bringing the Complaint under this 
                                                            
39 Gudmundur Alfredsson and Asbjon Eide (1999), pg 393. 
40 Supra, note 108, pg 394. 
41 See Art 19 of UDHR for full text 
42 The law may impose the restrictions and limitations for purpose of securing and respecting the rights of others as 
well as meeting the requirements of morality, public order and general welfare in the democratic society. 
43 See Part IV of ICCPR. 
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Committee is explained under the Optional Protocol to the International Covenant on Civil and 
Political Rights
44
. 
 
2.3 Regional Development 
The principle laid down in Article 19 of the UDHR not only  had enormous impacts on the 
elaboration of United Nations instruments, but the content of this article, is somehow  modified 
form, appears in all major Regional human rights instruments as well. These includes: (a) The 
European Convention on Human Rights; (b) the American Convention on Human Rights and (c) 
the African Charter on Human and Peoples‘ Rights. Each Region will be explained in separate 
heading below: 
2.3.1 European Convention for the Protection of Human Rights (1950) 
Under Article 10 of the European Convention for the Protection of Human Rights, the principle 
of freedom of expression read as: Everyone has the right to freedom of expression. This right 
shall include freedom to hold opinions and to receive and impart information and ideas without 
interference by public authority and regardless of frontiers. 
The situations which a restriction may be justified include the need to protect public interests-
such as national security, territorial integrity, freedom from crime and disorder, health and 
morality, and the authority and impartiality of judiciary as well as protection from individual 
rights, such as right to privacy or reputation.  However, when a Contracting Party imposes 
restrictions upon the exercise of freedom of expression, the right must not be rendered 
meaningless. Besides, the restrictions should be ―provided by law;‖ ‖proportionate,‖ and‖ 
necessary in a democratic society,‖ and only be imposed for the‖ specified aims‘‘.45 The 
restrictions permitted under the Convention to the said rights and freedom shall not be applied 
for any purpose other than those for which they have been prescribed.
46
 
 
                                                            
44 Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI)of 16 
December 1966, entry into force 23 March 1976. 
45 Onder Bakircioglu(2007), pg 9. 
46 Jacob and White(2006), pg 220. 
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For the purpose of protection of the rights under the European Convention establishes the 
European Court of Human Rights which came into operation on 1 November 1998, and function 
on a permanent basis.
47
 In a number of cases on the issue of limitation for the protection of 
morals, the Court allows wide latitude of the national discretion under the margin of appreciation 
doctrine.
48
 
 
2.3.2 Organization of American States 
The Inter American Human Rights system modeled after the European system come into the 
existence in 1978 which served as an example for other human rights declarations and charters.
49
 
The American system establishes a Commission and Courts to oversee the implementation of 
specified civil and political rights
50
 and it is believed to be the largest   international framework 
that provides the greatest scope and the broadest guarantees of protection to the right to freedom 
of thought and expression.  
 
2.3.3 American Convention on Human Rights-ACHR (1969) 
The detailed provision on freedom of expression is found in Article 13 of American Convention 
of Human Rights which read as: Everyone has the right to freedom of thought and expression. It 
includes freedom to seek, receive, and impart information and ideas of all kinds, regardless of 
frontiers, either orally, in writing, in print, in the form of art, or through any other medium of 
one's choice. In the exercise of the right provided shall not be subject to prior censorship but 
shall be subject to subsequent imposition of liability, which shall be expressly established by law 
to the extent necessary to ensure: (a) respect for the rights or reputations of others; or (b)    the 
protection of national security, public order, or public health or morals. 
51
  
                                                            
47
 Article 19 of European Convention for the Protection of Human Rights and Fundamental Freedoms as amended 
by Protocol No. 11. Available in : http://www.echr.coe.int/nr/rdonlyres/d5cc24a7-dc13-4318-b457-
5c9014916d7a/0/englishanglais.pdf ( sited 24 December 2009) 
48 See Handyside Case, 24  European Court of Human Rights (1976) 
49 Jonathan L. Black-Branch (1996-1997), pg 8 
50 See Part II of Convention, Chapter IV 
51See full text, Article 13 of American Convention on Human Rights. Adopted at San José, Costa Rica, 22. 
November 1969, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123, entered into force 18 July 1978.  Available in : 
http://www.cidh.oas.org/Basicos/English/Basic3.American%20Convention.htm (accessed 18 April 2010) 
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Article 13(2) of the Convention put out three conditions for limitations to be admissible i.e. : (1) 
the limitation must have been defined in a precise and clear manner by a law, in the formal and 
material sense; (2) the limitation must serve compelling objectives authorized by the 
Convention; and (3) the limitation must be necessary in a democratic society to serve the 
compelling objectives pursued; strictly proportionate to the objective pursued; and appropriate to 
serve said compelling objective. 
On top of that, the Inter- American Declaration of Principles on Freedom of Expression was 
adopted and acts as an authoritative interpretation/clarification of Article the 13 of ACHR. 
52
  
 
2.3.4 African Charter on Human and Peoples Rights-ACHPR (1982) 
African Union is less developed as compared with other Regional development by having very 
weak formulation of freedom of expression.
53
 Political intolerance, often in the wake of the 
establishment of military dictatorship or installation of one party state, has put this freedom in 
jeopardy.
54
 The right to freedom of expression is explained under Article 9 of the ACHPR which 
read as : Every individual shall have the right to receive information as well as the right to 
disseminate opinion within the law.
55
 
The provision contains the claw-back clauses restricting the freedom of expression from the 
start,
56
 meaning that it recognizes and guarantees the right in question only to the extent that such 
right is not infringed upon by national law.
57
 The African Commission which established this 
Charter has given little attention to the freedom of expression.
58
  
In the case of Media Rights Agenda and Others v. Nigeria, the Commission said that the right 
what be limited ‗‘in accordance with law‘‘ should be understood to require such limitations to be 
                                                            
52 Approved by the Inter-American Commission on Human Rights during its 108 regular session. It is available in: 
http://www.cidh.oas.org/declaration.htm (sited 28 December 2009). 
53 Claude E. Welch (1998), pg 112-113. 
54 B.Obinna Okere(1984), pg 146-7. 
55For full text see Article 9 of ACHPR. Available in : http://www.africa-
union.org/official_documents/Treaties_%20Conventions_%20Protocols/Banjul%20Charter.pdf (sited in 20 
November 2009). 
56 Supra, note 51, pg 113. 
57 Christof Heyns (2003-2004), pg 688. 
58 Supra, note 51, pg 107. 
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done in term of domestic legal provisions which comply with international human rights 
standard.
59
 As a consequence of serious violations of the rights of freedom of expression in 
Africa, it adopts the Declaration of Principles on Freedom of Expression in Africa (2002) which 
come up with several principles for the purpose of improvement of this freedom and is regarded 
as   an authoritative elaboration of the guarantee of freedom of expression found in Art 9 of the 
African Charter on Human and Peoples Rights.
60
 The declaration affirms that freedom of 
expression is an individual human right and a cornerstone of democracy as well as a means of 
ensuring respect for all human rights and freedoms.
61
All laws and customs that repress freedom 
of expression are disservice to society.
62
 They also acknowledge that respect for freedom of 
expression, the right of access to information lead to public transparency and accountability, as 
well as to good governance and the strengthening of democracy.
63
 
 
2.4 The Nature and Contents of the Freedom of Expression under UDHR and 
ICCPR 
 
The right to freedom of expression and opinion is a core right of the International Covenant on 
Civil and Political Rights and described as an essential test right, the enjoyment of which 
illustrates the degree of enjoyment of all human rights enshrined in the United Nations Bill of 
Rights, that comprises the Universal Declaration of Human Rights, the International Covenant 
on Economic, Social and Cultural Rights and the International Covenant on Civil and Political 
Rights and reflects a country‘s standard fair play, justice and honesty.64 This right has a dual 
dimension (individual and collective form of freedom of expression).An individual dimension, 
consisting of the right of each person to express her own thoughts, ideas and information, and a 
                                                            
59 See par 66. Available in: http://www1.umn.edu/humanrts/africa/comcases/105-93_128-94_130-94_152-96.html 
(sited 28 December 2009). 
60Toby Mendel (2008 ), pg 13. 
61 Preamble of Declaration of the Principles on Freedom of Expression in Africa. Available in: 
http://www.achpr.org/english/declarations/declaration_freedom_exp_en.html (sited in 20 November 2009). 
62 Supra, note 59. 
63 Supra, note 59. 
64 Report of the Special Rapporteur for the promotion and protection of the right of freedom of opinion and 
expression. U.N DOC E/CN.4/1995/32  (14 December 1994). 
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collective dimension, consisting of society‘s right to obtain and receive any information, to know 
the thoughts, ideas and information of others, and to be well-informed.
65
   
It includes the freedom of access to the State and the freedom from the State. The former refers 
to the participation of the individual in matters of the State. The latter refers to the realm of 
privacy of the individual and requires absolute protection against any undue external 
interference.
66
The legal obligation imposed by Article 2 of ICCPR is that, the State must respect, 
protect and refraining from interference in these rights either by the State organs itself or by third 
parties.
67
 
 
2.4.1 Freedom of Opinion (par. 1) 
Freedom of Opinion is absolute and not allowed to be restricted by law or any other power since 
it is a private right
68
 and belonging to the realm of mind.
69
 It is for these reasons that the 
Covenant in article 19 (1) declares an independent right to hold opinions without interference. It 
requires state parties to refrain from any interference with the freedom of opinion (by 
indoctrination, ‗‘brainwashing‘‘, influencing the conscious or subconscious mind with 
psychoactive drugs or other means of manipulation) and to prevent private parties from doing 
so
70
. In the case of  Yong-Joo Kang v. Republic of Korea,
71 the author was a suspected 
sympathizer with the North Korean communist regime. He was convicted of subversive activities 
that were prejudicial to the national security of the Republic of Korea. During his incarceration, 
he was subjected to the‖ ideology conversion system,‖ attempting to convert him from his 
alleged Communist opinions. Because he continually refused to ‘convert,‘ he was held in solitary 
confinement for 13 years. The HRC confirmed that, this act amount to violation of the right to 
hold opinion under Article 19(1).  
                                                            
65 Par 12-13 of  IACHR, Annual Report, 2008. Volume II, Report of the Office of the Special Rapporteur for 
Freedom of Expression Annual Report of Inter- American Commission on Human Rights, OEA/Ser.L/V/II.134. (25 
February 2009).  
66Par 19 of Report of  Special Rapporteur for the promotion and protection of the right of freedom of opinion and 
expression. U.N DOC E/CN.4/1995/32  (14 December 1994). 
67Article 2 of ICCPR for full provision. 
68 Paul Sturges (2006), pg 182. 
69U.N Human Rights Committee, General Comment N0. 10, Freedom of expression, par 1. Also see Principle 5 of 
Johannesburg Principles on freedom of expression . 
70 Supra, note 10,  pg 442. 
71 Par 7.2 of HRC Judgment, 16 July 2003. Available in: 
http://www.unhcr.org/refworld/category,LEGAL,HRC,,KOR,404887efa,0.html (sited 21 November 2009). 
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2.4.2 Freedom of Expression and Opinion (par. 2) 
This is a public right
72
 which includes the right to seek, receive and impart information and 
ideas, it relates to all generally accessible information and it is known. Freedom of expression is 
protected in article 19 (2) with respect to "information and ideas of all kinds",
73
 for example: 
paintings, books, films, statements in radios interviews, and information pamphlets and with any 
kind of information.
74
Thus it is impermissible to attempt to close out undesirable contents such 
as pornography or blasphemy, by restrictively defining the scope of the protection.
75
 Though for 
the protection of public morals within the community, the pornography can be restricted.
76
  
Where free exchange of information and opinion is possible, there is normally diversity of views, 
which implies having to tolerate the views that may sometimes be opposed to one‘s teaching and 
wider tolerance in relation with other society.
77
 The state obligates to guarantee with positive 
measures access to state or private information or to make information available themselves.
78
 
This issue has been insisted in Claude Reyes et al. v. Chile,
79
  whereby   the Inter-American 
Commission, interpreted article 13 of the American Convention as comprising  the positive 
obligation of the State to provide its citizens with access to the information in its possession, and 
the corresponding right of individuals to access the information held by the State. In another case 
of Gauthier v. Canada,
80
 the HRC rules out that the restriction of the author‘s access to the press 
facilities in Parliament amounts to a violation of his right under article 19 of the Covenant, to 
seek, receive and impart information. 
2.4.3 Duties and Responsibilities (par 3) 
The special duties and responsibilities under this article 19 contrasts with the general nature of 
the Covenant that establishes rights of the individual and duties of States. The Covenant in 
                                                            
72 Supra, note 66, pg 182. 
73 Supra, note 10, pg 443. 
74 Supra, note 46, pg 318. 
75 Supra, note 10,  pg 444. 
76 Infra, note 3.5.5. 
77 Dragos Cucereanu (2008), pg 9. 
78 Supra, note 10,  pg 447. 
79 Par 59 of IACHR, Judgment of 19 September 2006. Available in: http://www1.umn.edu/humanrts/cases/60-
03.html#4 (sited  22 November 2009).  
80 Par 13.3 of HRC Judgement, 7 April 1999. Available in: http://www.bayefsky.com/pdf/159_canada063.pdf (sited  
22 November 2009). 
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principle establishes rights of the individual and duties of the state parties.
81
 The special duty and 
responsibility referred to can therefore be said to be part of the general principle that is embodied 
in human rights that are horizontally effective.
82
 In the exercise of freedom of expression, as well 
as freedom to seek information is capable of encroachments upon other rights.
83
 Thus, these 
responsibilities obligate the opinion makers not to abuse their power at the expense of others and 
obligate the State to interfere in such cases where the rights of others are violated.
84
 State parties 
must establish an optimal balance between various human rights claims and that it is interplay 
between the principle of freedom of expression and such limitations and restrictions which 
determine the actual scope of the individual‘s rights.85 
 
2.4.4 Permissible Limitations 
There some circumstances of public authority that can justify and can limit the exercise of this 
freedom. A key question is when and which circumstances for that justification. The answer is 
provided in Article 19 (3) that, the restrictions must be provided by law, must serve one of the 
listed purposes mentioned in the article and must be necessary for attaining this purpose.
86
 When 
State decides to do so, they should not put this right   in jeopardy.
87
 
 
2.4.5 Provided by Law 
A limitation on the freedom of expression must comply with the requirement of legality
88
 i.e. 
must be established in advance, expressly, restrictively and clearly, in a law in formal and 
material sense. The laws that set limits to freedom of expression must be drafted in the clearest 
and most specific terms possible, as the legal framework must provide legal certainty to the 
                                                            
81 Supra, note 10, pg 459. 
82 Supra, note 10. 
83 Par 36 of Special Rapporteur for the Promotion and Protection of the right of freedom of opinion and expression. 
U.N DOC E/CN.4/1995/32  (14 December 1994). 
84 Supra, note 147. 
85 Supra, note 10, pg 459. 
86Par 12.2 of HRC Judgement. Available in : 
http://www.unhcr.org/refworld/country,,HRC,,KOR,4562d8cf2,3f588eff7,0.html (sited 24 November 2009) 
87Par 3 of U.N Human Rights Committee, General Comment N0. 10, Freedom of expression.. 
88 Supra, note 81, pg 14. 
17 
 
public,
89
 so as to enable the individuals to understand their obligations and to foresee whether 
particular action is unlawful.
90
 Interference based solely on an administrative provision or vague 
statutory authorization violates this Article,
91
 even if made public and approved by legislature, is 
not sufficient because it is not legally binding on the public authorities.
92
  Vague or ambiguous 
legal provisions are incompatible with this provision, because they can support potential 
arbitrary acts that are tantamount to prior censorship, or that establish disproportionate liabilities 
for the expression of protected speech.
93
 
 
2.4.6 Necessary in a Democratic Society 
The UDHR and ICCPR are silent under these criteria. But the Johannesburg Principle made clear 
about these criteria. It states that ‗‘no restrictions of freedom of expression or opinion unless the 
government demonstrate that the restrictions …is necessary in democratic society‘‘.94 In 
European system this is the main test applied by the Court in determining the acceptability of 
restriction on freedom of expression under ECHR
95
 and it must comply with the genuine interest 
of democracy and is not merely political expediency in disguise.
96
 The word necessary implies 
the existence of pressing social needs.
97
 In American system any States that impose limitations 
upon freedom of expression are obligated to demonstrate that they are necessary in a democratic 
society to serve the compelling objectives pursued.
98
 While under African system, Principle II of 
Declaration of the Principle of Freedom of Expression states that:‘‘ any restrictions on freedom 
of expression shall be provided by law……. and be necessary in a democratic society‘‘.  
 
                                                            
89Par 64 of IACHR, Annual Report, 2008. Volume II, Report of the Office of the Special Rapporteur for Freedom of 
Expression Annual Report of Inter- American Commission on Human Rights, OEA/Ser.L/V/II.134. (25 February 
2009). 
90 Principle 1 of the Johannesburg Principles on freedom of Expression. 
91 Supra, note 10, pg 460. 
92 Par 34 of  Malone v. United Kingdom, Application no. 8691/79  ECHR-STRASBOURG, 1984. 
93 Par 64 of IACHR. 
94Principle Id and 1.3 of the Johannesburg Principles on National Security , Freedom of Expression and Access to 
Information.   
95 Supra, note 81, pg  16. 
96 Secrecy and Liberty: National Security, Freedom of Expression and Access to Information(1999),pg  115. 
97 Supra. 
98 Par 76-77 of Report of the Office of the Special Rapporteur for Freedom of Expression. 25 February 2009. 
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2.5 Listed Purpose of Interference 
The right of  freedom of expression not only restricted by law, but also it must  be necessary to 
attain one of the following purposes, i.e.: (a) to respect the rights or reputations of others; (b) to 
protect national security; (c) to protect public order; (d) to protect public health; and (e) to 
protect public morals. HRC state that, the right to freedom of expression is of paramount 
importance in any democratic society and any restrictions to the exercise of this right must meet 
a strict test of justification.
99
 
 
2.5.1 Respect the Reputation of Others 
In the course of exercising the rights of freedom of expression sometimes may conflict with 
others rights. For example it may clash with the right of privacy.
100
 This situation raises the 
classic human rights conflict between freedom of expression and protection of the personality.
101
 
Therefore the respect for the rights and reputations of others justify restrictions on the right to 
freedom of expression for the purposes of protection of freedom of religion, the protection 
against discrimination and the protection of minorities.
102
 States are bound to provide the 
statutory limitation for the purpose of protecting others rights. Criminal law, civil and 
administrative may ensure the protection of the rights and other reputation.  The principle of 
proportionality should be observed when a State decides to do so; hence there is a danger that 
this freedom could be undermined.
103
  
 
2.5.2 Protection of National Security 
Serious cases of political and military threat to the entire nation can justify the restrictions on the 
right of freedom of expression for the purpose of protection of national security.
104
  Gathering of 
                                                            
99 Par 10.3 of HRC Judgment. 3 November 1998. 
 Available in: http://www.unhcr.org/refworld/publisher,HRC,,KOR,3f588effe,0.html (sited 24 November 2009) 
100 The right is protected under Art. 17 of ICCPR. 
101 Supra, note 10,  pg 462. 
102 Par 47 of the Report of the Special Rapporteur report for the promotion and protection of the right of freedom of 
opinion and expression. U.N DOC E/CN.4/1995/32  (14 December 1994). 
103 Supra, note 34, pg 275. 
104 Principle 6 Johannesburg Principles on Freedom of Expression. Available in: 
http://www.article19.org/pdfs/standards/joburgprinciples.pdf (sited 25 November 2009). 
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intelligence and publication of ‗memoir‘ of former intelligence personnel,105 procurement or 
dissemination of military secrets, publications aiming to incite violence to overthrow legitimate 
government as well as the propaganda for war
106
falling within the permissible restrictions. When 
the State decides to restrict on this ground they should not too lightly in an attempt to justify 
infringements on the right to freedom of expression that might be unnecessary and impermissible 
because they do not serve its stated purpose.
107
National security and related concepts (such as 
"state security," "internal security," "public security," and "public safety") are so imprecise that 
they may be, and frequently have been, invoked by governments to suppress precisely the kinds 
of speech that provide protection against government abuse, such as information or expression 
exposing circumvention of the democratic process, attacks on opposition parties, damage to the 
environment,  and other forms of wrongdoing by government officials and their associates.108 In 
the case of Keun-Tae Kim v. Republic of Korea,
109
 the Republic of Korea found in violation of 
freedom of expression for failure to justify how the publication threatens public security. 
 
2.5.3 Protection of Public Order 
Public order has been defined as the conditions that assure the normal and harmonious 
functioning of the institutions on the basis of a coherent system of values and principles.
110
 The 
protecting of public order (ordre public) can justify the restrictions on the right to freedom of 
expression under ICCPR. The justification to limit freedom of expression must be based on real 
and objectively verifiable causes that present the certain and credible threat of a potentially 
serious disturbance of the basic conditions for the functioning of democratic institutions.
111
 Strict 
                                                            
105 Supra, note 102,  pg 273. 
106 Supra, note 10, pg 464. 
107 Par 51 of the Report of the  Special Rapporteur report for the promotion and protection of the right of freedom of 
opinion and expression. U.N DOC E/CN.4/1995/32  (14 December 1994). 
108 Supra, note 12,  pg 1. 
109 Par 12.4-5 of HRC Judgement, 4 January 1999. Available in: 
http://www.unhcr.org/refworld/country,,HRC,,KOR,4562d8cf2,3f588eff7,0.html (sited 24 November 2009). 
110 Par 68 of Advisory Opinion of OC-5/85 of November 13, 1985. Compulsory Membership in an Association 
Prescribed By Law for the Practice of Journalism(Arts. 13 and 29 American Convention on Human Rights). 
111 Par 75 of  See par 64 of IACHR, Annual Report, 2008. Volume II, Report of the Office of the Special Rapporteur 
for Freedom of Expression Annual Report of Inter- American Commission on Human Rights, OEA/Ser.L/V/II.134. 
(25 February 2009). 
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requirements must be placed on the necessity (proportionality) of a given statutory restriction 
otherwise it can lead to undermining of the freedom of expression.
112
 
2.5.4 Protection of Public Heath  
Protection of public health has a minor practical relevance in freedom of expression. States are 
permitted to prohibit misleading publications on health-threatening substances (drugs, medicine, 
poisons, and radioactivity)
113
 or on social or culturally inspired practices negatively affecting 
health (female genital mutilation, dowry debts and bride-burning).
114
 In the case of Omar Sharif 
Baban v. Australia,
115
  a detainee who has been removed from one location to another for 
participating in hunger strike, the HRC held that a hunger strike may be subsumed under the 
right to freedom and expression protected by that article 19, and in the light of the concerns 
invoked by the State party about the health and safety of detainees, including young children, 
and other persons, steps lawfully taken to remove the hunger strikers from a location giving rise 
to these concerns may properly be understood to fall within the legitimate restrictions provided 
for in article 19, paragraph 3 and hence no violation by this act. 
2.5.5 Protection of Public Morals 
Protection of public morals also is ground for a State to restrict the right of freedom of 
expression. For example restrictions on pornographic or blasphemous publication justify this 
restriction. In the case of Hertzberg v. Finland,
116
 the HRC held that public morals differ widely. 
There is no universally applicable common standard. Consequently, in this respect, a certain 
margin of discretion must be accorded to the responsible national authorities.  The nature and 
requirements of morals vary from one country to another, from one region to another.
117
 
Therefore, the lack of a uniform conception of morals provides a legitimate justification for the 
Court to evade its supervisory role.
118
  
 
                                                            
112 Supra, note 10, pg 465. 
113 Supra, note 10, pg 466. 
114 Par 54 of Special Rapporteur report for the promotion and protection of the right of freedom of opinion and 
expression. U.N DOC E/CN.4/1995/32  (14 December 1994). 
115 Par 6.7 of HRC Judgement, 18 September 2003.  Available in: 
http://www.unhcr.org/refworld/docid/404887ee3.html (sited 24 November 2009). 
116 Par 10.3 of the HRC judgement of 7 August 1979. Available : 
http://www1.umn.edu/humanrts/undocs/newscans/61-1979.html (sited on 25 November 2009) 
117 Supra, note 114. 
118 Supra, note 114. 
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2.6 Conclusion 
Generally the U.N system and Regional System have developed a lot of jurisprudence 
concerning how this right should be practiced and guaranteed by the States as well the criteria 
for limiting this right. The above discussion will act as my guidance in the next chapter for 
assessing/ examining the laws and policies governing the freedom of Expression in Zanzibar. It 
should be noted that under International law  the States are required to fully comply with human 
rights obligations even though the domestic legislations provides a less level of protection or is 
in discrepancies with international standard.   
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3 LAWS AND POLICIES GOVERNING THE FREEDOM OF 
EXPRESSION IN ZANZIBAR 
 
3.1 Introduction 
 Zanzibar is part of United Republic of Tanzania119 and automatically by virtue of Union matters, 
Zanzibar become a party to ICCPR,
120
 the African Charter on Human and Peoples Rights,
121
 as 
well bound by the Declaration of the Principles of Freedom of Expression in Africa
122
once 
ratified by United Republic of Tanzania. The International and Regional Convention does not 
automatically applied in Zanzibar authority unless incorporated into domestic legislations, 
because Tanzania has ratified the ICCPR, the Zanzibar authority is bound by that treaty and 
required to obey and observe the guidance of International and Regional Conventions once 
incorporated into the domestic legislation.  
3.1.1 Zanzibar Constitutional Framework 
The right to freedom of expression which also covers the right of free press is protected under 
Art 18 of Zanzibar Constitution which read as follow:  
18(1) Without prejudice to the relevant laws of the land, every person has the right to freedom of 
opinion and expression, and to seek, receive and impart or disseminate information and ideas 
through any media regardless of national frontiers and also has the right of freedom from 
interference with his communications. 
(2) Every citizen has the right to be informed at all times of various events in the country and in 
the world at large which are of importance to the lives and activities of the people and also of 
issues of importance to society 
The wording of the provision starts up with a claw back clause ‗without prejudice to the relevant 
law of the land‘and it open up for something else which mean that the enjoyment of this freedom 
                                                            
119 Art 2 of the Constitution of United Republic of Tanzania of 1977(2005 edition). 
120Tanzania has ratified a number of Human Rights Conventions. Available in:  
http://search.conduit.com/?ctid=CT2124320&SearchSource=13 (accessed 29 March 2010) 
121 Ratified on 18th February 1984. 
122 ACHPR /Res.62(XXXII)02. 
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is subject to the relevant legislations which can impose restrictions on the enjoyment of this right 
and hence there is a possibility there is a possibility for this provision to be abused. The natural 
question to be asked under this context is that, what are the legal parameters of the free speech 
under this context. However there has never been a universal answer to that question. But under 
the Zanzibar context Article 24 of Zanzibar Constitution set out the general limitations to the 
rights and freedoms which read as: 
 (1) The human rights and freedoms, the principles of which are set out in this Constitution, shall 
not be exercised by a person in a manner that causes interference with or curtailment of the 
rights and freedoms of other persons or of the public interest and can be limited by the law 
enacted by the House of Representatives if that limitation is necessary and agreeable in the 
democratic system. In any case such limitation: 
(a) shall not limit the right not to be tortured, inhumanly punished and humiliated; or 
(b) shall not limit the foundation of that right; or 
(c) Shall not bring more harm to the society more than what is there. 
The above provision gives a room for the House of Representatives to limit the enjoyment of any 
freedom including the freedom of expression if that limitation is necessary and agreeable in the 
democratic system. Therefore the Article lay out the requirements for limitations to be valid in 
the eyes of law. This are:  
a) It must be necessary; 
b) It must be justified or acceptable in a democratic society; 
c) It must not undermine or affect the essential content of rights; 
d) It must not do greater harm than the one which is supposed to prevent.123 
The constitution has clearly identified the manner in which the right to freedom of expression 
can be restricted yet even such sophisticated demarcation has not given a clear solution. 
Professor Maina comments that this provision is very problematic for exercising the freedom of 
expression because this limitation clause is formulated in very ambiguous language and can be 
interpreted to cover many situations which can undermine the very basis of rights.
124
 For 
example the use of term like ‗’public interest’’ without elaborating it is open to subjective 
                                                            
123 Constitutional and Legal System of Tanzania (2004),pg  94. 
124 Supra, note 121, pg 92. 
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interpretation and can easily be abused for either political or personal interests.
125
  The criteria 
for evaluating the necessity of interference is not only the principle of democracy but rather 
should be judged according to the proportionality of a given case
126
 and meet the strict test of 
justification.
127
 
The Constitution only provides the framework or foundation of the right. There must be other 
legislations explaining the details of the said right. This is the case of Zanzibar, from the above 
provision, specific laws and policies have been enacted on freedom of expression as discussed 
below: 
 
3.2 The Registration of News Agent, Newspapers and Books Act No. 5 of 1988 
The primary purpose of this Act is to provide for registration, deposit and printing of newspapers 
and books in Zanzibar.
128
 It is a good thing having the regulatory framework relating to this 
field. But a good regulatory framework should comply with international standard. Therefore let 
us see the content of this legislation and how it complies with international standard.  
3.2.1 Advisory Board 
Section 4 of the Act establish an Advisory Board consisting of Chairman appointed by the 
President together with  other members not more than five who shall be  appointed by the 
Minister. The functions of the Board are provided under Section 5 of the Act as follow:  
a) To consider the applications made under the Act and advise the Minister; 
b) To advise the Minister on the implementation of the Act; 
c) To perform any other work in relation to Act assigned to the Board by the Minister129.  
The Act is silent on the qualifications of Chairman and its members as well the criteria used in 
assessing the application. Lacking of statutory operation guidelines within the Act make the 
                                                            
125 Supra, note 121. 
126 Manfred Nowak(2005), pg 460. 
127 Par 10.3 of Tae Hoon Park v. Republic of Korea, HRC Judgment of 3 November 1998.Available in: 
http://www.unhcr.org/refworld/publisher,HRC,,KOR,3f588effe,0.html  (sited 27 November 28, 2009). 
128 SADC Media Law(2005), pg 80. 
129 Section 5 of the Registration of News Agents, Newspapers and Books Act, No 5 of 1988. 
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Board to exercise broad discretionary powers. In terms of compositions and its appointments this 
Board is under the control of the executive and there is a possibility of a political interference. 
The above provisions may pose a threat to the enjoyment of the freedom of expression since 
there is a room for manoeuvre. This situation might develop a poor performance of the Board. 
By no way they can tolerate any kind of expression against the government and its officials. 
Freedom of expression can be effectively exercised if there is self independent regulatory body 
monitoring and regulating the matters specified in this Act which they can function satisfactorily 
only in  well established democracies with a strong of the rule of law.
130
  With the exception of 
broadcast media for which regulation is commonly acceptable under international standard, 
statutory bodies are always at risk of political interference and abuse.
131
 It is not necessary to set 
up specific regulatory regimes which govern the print media. This is based on the idea that, 
unlike broadcasters, who make use of a limited and public resource, there are no natural 
constraints on the number of print media outlets in operation and so no need for particular 
regulation. However, media are subject to same laws that apply to everyone – for example, 
defamation laws, seditious laws  – and, if they have been set up as corporations, or as non-profit 
bodies, then they are subject to the same rules that apply to other corporations or non-profit 
bodies.
132
 A recent examples is the prohibition of publication of privately owned Newspaper 
named Taifa Huru (Independent State) which has complied with all requirements relating to 
registration.
133
  The Declaration of the Principles on the Freedom of Expression in Africa 
insisted that the effective self-regulation is the best system for promoting high standards in the 
media.
134
 
 
3.2.2 Wide powers of the Executive likely to be abused     
Section 34(1) empowers the President if he is in opinion that the importation of any  publication  
would be contrary to the public interest he may in his discretion by order prohibit importation of 
such publication. Again through public interest, the President may exercise discretionary powers 
                                                            
130 Global Campaign for free expression(2006), pg 3. 
131 Supra, note 196,  pg 2-3. 
132 Global Campaign for free expression. 
133 See IPP Media. Available in: http://216.69.164.44/ipp/nipashe/2009/01/24/130201.html (accessed 17 April 
2010). 
134 Principle IX(3) of the Declaration of the Principle of Freedom of Expression in Africa. 
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of prohibiting importation of the publication of any special person either absolutely or 
conditionally.
135
 Similarly the Minister responsible for information in the name of public interest 
or in the interest of peace and good order may order the suspension of Newspaper.
136
 He shall 
notify the Advisory within seven days after such order as whether to prohibit the publication of 
newspaper or to allow it either conditionally or unconditionally.
137
  In addition to that, the 
Minister may exclude any specified person or class of person or institution from registration of 
newspaper either absolutely or conditionally as he may think fit.
138
 Suspension of Newspaper, 
prohibiting the importation publications  and excluding persons or class of person from 
registration without giving them the right to be heard or assigning the reasons for doing so is 
against to the principles of natural justice as well as the Art 12(6a) of the Constitution.
139
 It 
amounts to denial citizens the right to information. A recent example is the suspension of an 
independent private newspaper named Dira Newspaper on November 24, 2003 by order of the 
Minister made under subsection (1) of Section 30 of this Act on the ground that it violates the 
professional ethics and fomenting hatred between the government and its people.
140
 Dira, was 
banned by the authorities, after the newspaper had made accusations against the 
government.
141
No professional ethics has been relied as a justification for suspension.  
 
A short history of this case is that Dira applied for registration on November 2002 and the 
registration was granted the next day. However at the time of registration the Advisory Board 
was not yet established by then as required by section 4 and 5 of this Act.
142
 This mean that at 
the time of banning this Newspaper on 24 November 2003 the Board was not yet constituted. 
While the case is already been filed in the court the government realising this omission 
immediately on 13 January 2004 they established the Advisory Board for the sole purpose of 
                                                            
 135Section 34 (2) of the Registration of News Agents, Newspapers and Books Act, No 5 of 1988. 
136 Section 30(1) of the Registration of News Agents, Newspapers and Books Act, No 5 of 1988. 
137 Section 30(2) of the Registration of News Agents, Newspapers and Books Act, No 5 of 1988. 
138 Section 7(2) of the Registration of News Agents, Newspapers and Books Act, No 5 of 1988. 
139The Article read as:  To ensure equality before the law, the government shall make procedures which are 
appropriate or which take into account the following principles namely: 
(a) when the rights and duties of any person are being determined by the court or any other agency, that person 
shall be entitled to a fair hearing and to the right of appeal or other legal remedy against the decision of the court 
or of the other agency concerned. 
140 MISA Annual Report (2003), pg 40. Available in: 
http://www.misa.org/researchandpublication/annualreport/Annual%20Report%202004.pdf (sited 10 March 2010) 
141Tanzania pg 7. Available in: http://demcoalition.org/pdf/31_Tanzania.pdf (sited 10 March 2010). 
142 Infra, note 3.2.1. 
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legalising and justifying the Minister‘s act and the Board was given the retrospective effect from 
November 2003 at the time of banning this Newspaper.   
 
They challenge the legality of Ministers order made under section 30(1) of this Act for failure to 
comply with the requirement of section 30(2) of this Act before the High Court of Zanzibar.
143
  
Section 30 read as follow:  
1) Where the Minister is of the opinion that it is in the public interest or in the interest of 
peace and good order to do so, he may by order direct the suspension of publication of 
the Newspaper named in the order, and such newspaper shall cease publication as from 
the date specified in the order. 
2) An order made pursuant to subsection(1) shall be notified to the Advisory Board within 
seven days which shall, as soon as practicable, advice the Minister on whether to 
prohibit the publication of the Newspaper named in order or allow it publication with or 
without any instructions.  
The Court acknowledges that the procedure for granting application for publication was not 
followed because the Advisory Board was not yet constituted when Dira application was made 
and hence had not advised the Minister in accordance with section 5(a)
144
 of the Newspaper Act. 
Since the procedure for granting application for publication was not observed, it was expected 
that the High Court  will overrule the Minister‘s decision because it does not follow the 
procedures laid down under section 4 and 5 of the Registration of News Agents, Newspapers and 
Books Act of 1988. But the Court also ignore the provisions of law and support the banning of 
Dira by holding that the application was ‘’locally made and locally granted’’. This decision is 
erroneous because the granting of application was illegal and no effect and the order of Minister 
to burn and prohibit the publication of Dira are also ineffective.  
 
The prohibition of a publication without giving the writer the opportunity to defend himself and 
without the clarity of how the publication is a threat to national security or public order 
constitutes a violation of article 9(2) of African Charter of Human Rights. Harassment of the 
press not only has the effect of hindering certain persons in disseminating their opinions, but also 
                                                            
143 Dira Newspaper and another v Ministry of State (Chief Ministers Office) and others, High Court of Zanzibar of. 
24 November 2004 .  Available: http://www.pambazuka.org/en/category/media/25910 (sited 13 January 2010). 
144 Infra, note 3.2.1. 
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poses a risk that journalists and writers will subject themselves to self-sensorship in order to be 
allowed to carry on their work.
145
 Permanently banning or temporarily suspending a print media 
outlet is a highly intrusive interference with the right to freedom of expression and deprive 
individual‘s right to practice journalism profession.  
 
3.2.3 Wide Powers of Police 
There are some categories of offences to which a police officer may not arrest an offender or 
search the premises unless he/she obtains the arrest warrant or search warrant. This is the 
requirement of Zanzibar Criminal Procure Act. However the Registration of News Agents, 
Newspapers and Books Act of 1988 seems to overlook this requirement and authorize the police 
officer below the rank of inspector without a search warrant may enter the premises and seize 
any newspaper which has been printed or published in contravention of this Act.
146
 Any 
newspaper or any other thing seized shall be brought before a Magistrate to satisfy her/him if the 
publication is in contravention of the Act.
147
 This provision is so harsh in considering the nature 
of allegation itself, the powers given by police is so wide and might be abused by authority 
hence it can lead to harassment of the print media and it can have the effect of discouraging the 
person concerned, or others in the same profession, from continuing their activities, even if those 
activities are in fact legal. For example, in October journalist Mwinyi Sadala was arrested while 
investigating a cholera outbreak in Karakana. When he reportedly refused to give police his 
camera, they seized it and charged him with taking pictures without the permission of the 
permanent secretary of the Ministry of Health and Social Welfare. After deleting the pictures 
from the camera, police returned it to Sadala and withdrew the case against him.
148
 The journalist 
should be given immunity because search and seizure of journalist materials and premises 
amount to interference in the freedom of expression.
149
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 Par 37 of Judgment of the case Organization and Media Rights Agenda v. Nigeria, ACHPR Nos. 140/94, 141/94, 
145/95 (1999). As well see the Amsterdam International Law Clinic (2002), pg 11. 
146 Section 27(1),(2),(3) of  the Registration of News Agent, Newspapers and Books Act No.5 of 1998. 
147 Section 27 (4) of  the Registration of News Agent, Newspapers and Books Act No.5 of 1998. 
148 2009 Human Rights Report:Tanzania. Available : http://www.state.gov/g/drl/rls/hrrpt/2009/af/135980.htm 
(accessed 17 April 2010). 
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3.2.4 Licensing, Suspension, Revocation and Appeal for Journalist 
Section 39(1) proclaims that no person can work as a journalist (collect or cause to be collected 
in Zanzibar any news or material for the purpose of dissemination; or distribute or cause to be 
distributed, whether within or outside Zanzibar any news or material intended for dissemination 
collected in Zanzibar) unless he/ she obtains a written authorization from the Director 
responsible for Information Services.  The Director may, on receipt of an application made in 
that behalf and upon payment by the applicant of the prescribed fee (if any), issue to any person 
described in subsection (1) of this section in writing upon such conditions as it may consider fit 
in the authorization: Provided that the Director may, without assigning reasons therefore refuse 
to issue any authorization under this subsection or suspend or revoke any authorization issued by 
him.
150
 However under Section 40 of the Act it empowers the Minister of Information to revoke 
any issued licence in the interest of public. Section 40 read as follow:   
The Minister may revoke any authorization issued by the Director under section 39 of this Act if 
in his opinion such revocation would be in the interest of the public or would be in the interest of 
peace and good order. 
 
But failure to define what is interest of public/interest of peace and good order it may lead the 
Minister‘s powers to be exercised arbitrarily. The International law allows a purely 
administrative requirement for publications to provide basic information about themselves to the 
authorities, such as the location of their offices, and the names of their owners, so long as there is 
no discretion on the part of the government to refuse registration.
151
 Imposing special registration 
requirements on the print media is unnecessary and may be abused and should be avoided. 
Registration systems which allow for discretion to refuse registration, which impose substantive 
conditions on the print media or which are overseen by bodies which are not independent of 
government are particularly problematic.
152
 It is for this reason that until now in Zanzibar there 
only two newspapers were privately owned. The Zanzibar peoples have to rely on the Newspaper 
published from Tanzania Mainland which covers a little information concerning Zanzibar. The 
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 Principle VIII of the Declaration of Principles on Freedom of Expression in Africa, 2002. 
152U.N Press Release 18 December 2003. Available in: 
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only daily newspaper was government owned. National newspapers were sold in Zanzibar 
without restriction as compared to the privately one. 
 
The UN Human Rights Committee has repeatedly expressed its concerns at licensing 
requirements for the print media, holding that they constitute a violation of the right to freedom 
of expression.
153
 In the case of Compulsory Membership in Association Prescribed by Law for 
the Practice of Journalism,
154
 the Inter American Court of Human Rights unanimously 
concluded that the compulsory licensing of press violates the freedom of expression which 
guarantees the individual and public the right to express and to receive information and ideas. It 
is commented that in Zanzibar the purpose of registration or licensing is typically not spelled out, 
and the system is not administered by an independent authority. It seems that many governments 
keep the status quo because it gives them direct power over print media should they decide to 
use it. Political will and respect for media freedom in a democracy are not at the level at which 
they could or should be.
155
 I am in agreement with Guy Burger with this issue. 
 
Section 39(3) and (4) spell out the procedure for Appeal against the decision of refusal by 
Director. The Section read as follows: 
(3) Any person aggrieved by any refusal by the Director to issue an authorization, or the 
suspension or revocation of an authorization, or any condition specified in the authorization 
under subsection (2), may appeal against the refusal, suspension, revocation or condition as 
the case may be, to the Minister within such time and in such manner as the Minister, may by 
regulations, prescribe.  
(4) Every decision of the Minister on any appeal under subsection (3) shall be final and 
conclusive and shall not be subject to review by any court.  
 
The administrative process should not stop the power of court to determine the legality of mater 
or order imposed by the administrative process. The final determination of the matter should be 
by the court and not otherwise. The ACHPR was more concerned about ―the total discretion and 
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 Paragraph 23 of concluding observations of the Human Rights Committee: Lesotho, 8 April 1999, UN Doc. 
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finality of the decision of the registration board, which effectively gives the government the 
power to prohibit publication of any newspapers or magazines they choose. This invites 
censorship and seriously endangers the rights of the public to receive information protected by 
article 9(1) of the Charter.
156
 In the case of Anisminic v. Foreign Compensation Commission,
157
 
the House of Lords said that, the finality clauses which attempt to prevent the judicial 
determination are incapable of ousting judicial review jurisdiction of the Court. Where 
jurisdictional issues are involved ouster clause, no matter how tightly worded would not prevail 
and the Court has the jurisdiction to declare any decision as nullities.
158
 To exempt a public 
authority from the jurisdiction of the courts of law is, to that extent, to grant doctorial power.  
Lord Denman comments that a statute cannot affect our right and duty to see justice executed 
and they have always been thought of as defenders of the rights of individuals from attack by 
government.
159
 
 
3.2.5 Seditious Offences 
Section 48 of the Act creates seditious offences as follow: 
―48(1) Any person who- 
a) does or attempts to do, or makes any preparation to do, or conspires with any person to 
do, any act with a seditious intention; 
b) utters any word with a seditious intention; 
c) prints, publishes, sells, offers for sale, distributes or reproduces any seditious 
publication; 
d) imports any seditious publication, unless he has no reason to believe that it is seditious, 
shall be guilty of an offence and shall be liable upon conviction to a fine of not less than 
five thousand shillings but not exceeding fifty thousand shillings or imprisonment not 
exceeding five years or to both such fine and imprisonment and such publication shall be 
forfeited to the government.” 
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Possession of any seditious publication without lawful excuse is also an offence.
160
 A recent 
example is the case of DPP v Mwinyi Hamad Sadala and Ramadhan Muhammed Vuai
161
 who 
has been accused and charged with publication and uttering seditious statement against the 
President of Zanzibar.
162
 Printing machine used for or in connection with the printing or 
reproduction of a seditious publication may on conviction be forfeited to the government.
163
 The 
ECHR said that, confiscation or seizure of the means through which information and ideas are 
disseminated is another possible interference. Thus, the Court decided that the temporary 
confiscation of the paintings considered as obscene by the national courts constituted an 
interference with the painter‘s freedom of expression.164  The national courts must refrain from 
applying criminal sentences, in particular imprisonment because these endanger the very core of 
the freedom of expression and function as censorship for the entire media, hampering the press 
in its role of public watchdog.
165
 
 
The intention for this offence is provided under Section 47(1) A which read as:  
A ―seditious intention‖ is an intention – 
(a) to bring into hatred, contempt, to excite disaffection against the lawful authority of 
Zanzibar or the Government thereof; or 
(b)  to excite any of the inhabitants of Zanzibar to attempt to procure the alteration, 
otherwise than by lawful means, of any other matter in Zanzibar as by law established ; 
or 
(c)    to bring into hatred, contempt, to excite disaffection against the administration of       
justice in Zanzibar; or 
(d)   to raise discontent or disaffection amongst any of the inhabitants of Zanzibar; or 
(e)   to promote feelings of ill-will and hostility between different categories of the 
population of Zanzibar. 
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Karume, and the President Karume gets 30% shares from that company. 
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Sara comments on the effect of sedition law that the legal elements of sedition were not clearly 
defined. And the vagueness of the sedition provisions have been framed and the ambiguity of 
mens rea (seditious intention) makes it difficult to discern with any certainty what a seditious 
offence is and  probable no crime has been left in such vagueness of such offences.
166
 But this 
has been intentionally left vague so that unpopular political dissenters could be brought in under 
its umbrella. It is argued that as long as the sedition offences remain, governments will inevitably 
be tempted to use them improperly especially when high unpopular opinion is expressed. This 
law is anachronistic and unjustified interference with the freedom of expression and the abolition 
of the sedition offence is more preferred.
167
  
 
3.3 Zanzibar Broadcasting Commission Act No. 7 of 1997 
The purpose of this Act is to establish the regulatory framework of broadcasting services in 
Zanzibar. This is provided under Section 4(1) of the Act which read as follow: 
The Minister may:- 
a) provide for and carry on broadcasting Services in Zanzibar to be known as Zanzibar 
Broadcasting Services, for the education, entertainment and information of listeners and 
viewers in Zanzibar; 
b) provide for and carry on such broadcasting services for reception by listeners and 
viewers outside Zanzibar as he deem desirable; 
c) carry on or operate such other services including diffusion services and such 
undertakings in connection with these services as he may deem necessary or expedient; 
d) establish, maintain, or continue to maintain and operate in any part of Zanzibar such 
number and size of broadcasting stations as he may consider necessary of expedient for 
the carrying out of the provisions of this section 
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The Act provides for the operation of Zanzibar Broadcasting Services (ZBS), which is the state-
owned radio and television service.
168
 Under Section 5 of the Act it establishes the Zanzibar 
Broadcasting Commission. The composition of the Commission is explained under Section 6 
which consists of:  
a) a Chairman who shall be appointed by the President; 
b) executive Secretary who shall be the Chief Executive Officer and who shall be appointed 
by the President; 
c) not less than four nor more than eight other members appointed by the Minister; 
d) a State Attorney from the Attorney-General’s Office.     
No qualification of the Chairman and he is appointed under the pleasure of the President.
169
The 
Act is silent on the independence of this Commission as well as the grounds for their removal. 
The current appointments process and the absence of any legal safeguarding of its independence 
mean that the Zanzibar Broadcasting Commission completely lacks inefficiency and credibility. 
This situation encourages interference by the Executives and undermines the concept of 
Separation of powers.  The Act does not guarantee the independence of the governing body or 
that editorial policy and decision-making should be free from interference by government. In 
practice, ZBS has always been a mouthpiece of the ruling party- CCM in Zanzibar. The Zanzibar 
government controlled all content of radio and television broadcasts, whether privately or 
publicly owned. However, the radio stations operated relatively independently, often reading the 
content of national dailies including articles critical of the Zanzibar government 
 
3.3.1 Function of Zanzibar Broadcasting Commission 
Section 7 this Act provide that the Commission has the following functions: to issue 
broadcasting licenses; to regulate and supervise broadcasting activities; to maintain a register 
of all persons licensed as broadcasters; to regulate the activities of broadcasters and their 
conduct of broadcasting; to be responsible for the standardisation, planning and management of 
the frequency spectrum; to protect policy, security, culture and tradition of Zanzibar ; to inspect 
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institutions which carry on broadcasting business; and to give any direction to the broadcasting 
business which in its opinion deem necessary. 
 
The Commission shall also perform any other function which may be assigned to it by the 
President in writing under his hand or under any other written law.
170
  The conditions for 
granting license is prescribed under Section 12(1) of the Act that:  An application for a licence 
under this Act may be made only by: - a Zanzibari or Tanzanian; a Company registered in 
Zanzibar at least 20% of whose share holding is beneficially owned by  Zanzibar Government; a 
Company not registered in Zanzibar but at least 30% of whose share holding is beneficially 
owned by Zanzibar Government which is not, directly or indirectly, controlled by persons who 
are not Zanzibaris. 
Provided that the license shall not be granted unless accompanied by the prescribed application 
fee and prescribed deposit.
171
Any aggrieved person by the Commission‘s decision may appeal to 
the Minister.  This is according to Section 13(5) of the Act which read as:  
(5) Any person aggrieved by a decision of the Commission granting or refusing an 
application may appeal to the Minister in the form and manner to be prescribed in 
regulations. 
The Act is silent on further right of judicial appeal and which criteria used for consideration in 
granting license. In order to ensure transparency, the process for assessing license applications 
should be set out clearly and precisely in law. Time limits within which decisions must be made 
should be specified, in such a way that each of the applicants has an opportunity to be heard and 
the general public is able to submit comments. The criteria by which applications are judged 
should be announced in advance, and preferably set out in the primary legislation.
172
  In 
established democracies, this task is entrusted to an independent broadcast regulator which is 
required by law to promote a number of values, such as freedom of expression, accuracy, 
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impartiality and pluralism.
173
 This would have consequences for the overall composition of these 
bodies, the method by which their members are chosen and their security of tenure.
174
  
 
3.3.2 Offences 
Section 26 of the Act provides for a list of offences. These are: carrying the business of a 
broadcaster without  license; failing to comply with the conditions of a broadcasting or licence 
under the Act; fails or refuse to furnish a return or to supply information in the prescribed time; 
fails or refuses to produce to an inspector or a police officer a license or record or document 
relating to any broadcasting; interferes with or obstructs the transmission or reception of any 
radio communication; obstruct an inspector or a police or other authorized officer in the 
exercise of powers conferred under this Act; fails or refuses to comply with any order or 
direction lawfully given to him by the Commission; fails or refuses to comply with the terms and 
conditions of the license;  making a declaration or statement which is false is guilty of an offence 
and shall be liable on conviction to a fine not less than five million shillings (5,000,000/=) or to 
imprisonment for a term not exceeding twenty four months or to both that fine and imprisonment. 
 
A count convicting a person of an offence under this Act may, in addition to any penalty that it 
may impose, order the forfeiture to the government of any broadcasting apparatus or other 
material in relation to or in connection with or by means of which the offence was committed.
175
 
Imposition of heavy sanctions and forfeiture of broadcasting materials seriously amount to 
interference and can destroy freedom of expression. As the ECHR states, the nature and severity 
of the penalties imposed are also factors to be taken into account when assessing the 
proportionality of the interference.
176
 Claudio Grossman said that imposition of penal sanction 
suffocates democracy and responds to an authoritarian logic that is incompatible with democratic 
tenets.
177
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3.3.3 Compulsory broadcasting and prohibition of broadcasting relating to National 
Security 
 Section 27 the Act provides that:  
(1) the Minister or any person authorized by the Minister, may by order under his hand 
require any license holder to broadcast forthwith or within or at any time and in any 
manner specified, any announcement which as its content any matter which the Minister 
deems to be in the interest of national security or in the public interest; 
 (2) if the Minister is of opinion that, the broadcasting of any matter or matter of any class or  
character, would be contrary to the national security or public interest he may, by notice in 
writing delivered at the principal office of the license holder, prohibit the license holder from 
broadcasting such matter or matter of such class or character and the license holder shall 
comply with any such notice so delivered. 
 No where the national security and public interest are defined as a basis for ordering 
broadcasting or prohibition of broadcasting. The possibility of this loose wording of the 
provision is very problematic hence there is a possibility of using it under improper 
consideration.  The Principle I of Johannesburg Principle requires that no restriction on freedom 
of expression or information on the ground of national security unless the government 
demonstrate that the restriction is prescribed by law and is necessary in a democratic society to 
protect a legitimate national security interest. The burden of demonstrating the validity of the 
restriction rests with the government.
178
 The abuse of restrictions on freedom of expression and 
information in the name of national security has been, and remains, one of the most serious 
obstacles to respect for freedom of expression. 
 
3.4 Zanzibar Broadcasting Policy of 2008 
To some extent this Policy is in line with the International Standard as far as the establishment of 
the Public Service Broadcasting is concerned. It contains a number of positive provisions on 
freedom of expression and press. For example under its objectives in Part 5.1 of the Policy it 
provides the following: 
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a) To make sure that the broadcasting sector contributes in respecting customs, culture and 
value of all systems kept by the community in the preservation of environment and 
continuance of agricultural sector;  
b) To contribute in the protection and preservation indigenous  knowledge and culture of 
Zanzibar for their development and improve protection, and for widely usage of the 
knowledge and provide a direct benefit for concerned  peoples and other people 
respectively; 
c) To improve usage, transparency, respect and mutual understanding between one 
community and other.
179
 
In reaching these objectives the Policy prohibit and restrict the broadcasting in radios and 
televisions all advertisement related to insult, provocation and arrogant language.
180
  Prohibition 
of advertisement relating to alcohol and other intoxicating substances 
181
 as well as setting a 
process that will remove all advertisements relating to nude image
182
 and protect the use of 
picture of naked violence especially for children.
183
 This was intentionally done for the 
protection of customs, culture and values of Zanzibar.
184
Though culture and customs are always 
not static and it is dynamic, there is a possibility for this Policy to be abused by authorities by 
using the loophole of the terms customs and culture. 
  
At the same time, the Policy contains a number of features which give rise to a great cause of 
concern. For example it acknowledges the need of having an effective Broadcasting Regulatory 
Board for the purpose of   building nation outside and inside Zanzibar at large.
185
 But it is silent 
on the independency of this organ. A key aspect of the international standards relating to public 
broadcasting is that State broadcasters should be transformed into independent public service 
broadcasters with a mandate to serve the public interest.
186
 In addition to that, the  Declaration of 
the Principles of Freedom of Expression in Africa which require that any public authority that 
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exercises powers in the areas of broadcast or telecommunications regulation should be 
independent and adequately protected against interference, particularly of a political or economic 
nature.  Their appointments process should be open and transparent, involve the participation of 
civil society, and shall not be controlled by any particular political party and should be formally 
accountable to the public through a multi-party body.
187
 Again this issue has been also insisted 
under African Charter on Broadcasting.
188
 
 
3.5 Zanzibar Information Policy of 2006 
The purpose of this Policy is explained under Section 3.0 of the Policy which includes the 
following:  
(i) To inform the public about the exchange of economic, political  and social situations  so 
as to run away with poverty and provide a better service for education, health, pure 
cleaning water and improving democracy and rule of law. 
(ii) To use the broadcasting sector in building unity and solidarity for public by writing and 
broadcasting the truthful news having researched in detail. 
(iii) To keep goals that provides and follows the ethics of mass media. 
Under this Policy there also some provisions which requires special attentions. This includes the 
following: 
3.5.1 Withholding Information to the Public 
Under Section 4.2 of the Policy proclaims that, competition in providing information would be 
very meaningful, if the journalists would be provided the information that is demanded in one 
way so as to improve their performance. But it is better for journalists to be aware that it is not 
all kind of information that is needed by public and not all acts done by the Government 
amounting to information so as to be informed to the public.
189
The language used in this 
provision creates a loop hole for Government to conceal some information to the public because 
for the public it is their right to be informed of what has been done by their government so as to 
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ensure transparency. In addition to section 114 of Public Service Regulations states that no body, 
without the permission of the Principal Secretary or Head of Department is allowed to 
communicate with any officer of the Ministry concerned or other institution or any other 
person.
190
 This means that the public official are not free to view out their voices to the public 
regarding their respective offices and departments unless from a written authorization of 
Principal Secretary or Head of Department. The U.N Special Rapporteur on the freedom of 
expression condemns this tendency of withholding information to the public.
191
 He further said 
that ‗‘the right to seek, receive and impart information imposes a positive obligation on States to 
ensure access to information, particularly with regard to information held by Government in all 
types of storage and retrieval systems. …‘‘192.  On the side of Regional level, the Declaration of 
the Principles on Freedom of Expression in Africa clearly states that public bodies hold 
information not for themselves but as custodians of the public good and everyone has a right to 
access this information, subject only to clearly defined rules established by law.
193
  
 
3.5.2 Responsible Organ for Information matters 
Section 11.3 of the Policy confers power to administer the freedom of expression to the 
Government Information Department, while under Section 8.4 assigns the same power under the 
Zanzibar Medial Council. This is the contradicting provisions for the same power to be assigned 
between different organs. Again the Policy is silent on the independence of either of the two 
organs assigned that power. It is well established under International Standards that any 
regulation and administration of the freedom of expression and of the media should be exercised 
by bodies which are independent of government and protected against political interference; 
otherwise the body will be run on political considerations contrary with its basic responsibility of 
protecting and respecting freedom of expression and to promote the free flow of information and 
ideas. In 2003, the three Special Rapporteurs for the protection of freedom of expression at the 
United Nations, Organization of American States and Organization for Security and Cooperation 
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in Europe insist on this that all public authorities which exercise formal regulatory powers over 
the media should be protected against interference, particularly of a political or economic nature, 
including by an appointments process for members which is transparent, allows for public input 
and is not controlled by any particular political party.
194
  
 
3.6 Conclusion 
From the above analysis of legal provision and policies it seems that the law and policies create a 
lot of loop holes for the authority to restrict and control the enjoyment of this freedom, hence it 
contains a lot of tricky provisions that ensure this freedom is enjoyed subjecting to their legal 
parameters. On top of that as shown above there are a lot of discrepancies under the law and 
policies toward the enjoyment of this freedom in comparison to what is required by the 
international standard. For examples the issue of discretionary powers of Minister to prohibition 
or banning of publications, seditious offences, prohibition of broadcasting and withholding 
information to the public made this freedom less enjoyed in Zanzibar.  The same concern has 
been raised by the Freedom House that has publish an annual report on the freedom of 
expression and press showing that, the situation in semiautonomous  Zanzibar remains more 
restrictive than in the rest of the country.
195
 Since Zanzibar has ratified the International and 
Regional standard treaties relating to freedom of expression, it is obliged to comply with their 
commitment under the said treaties and taking off those discrepancies found under the law and 
policies by guaranteeing full enjoyment of this right.  
                                                            
194 Adopted 18 December 2003. Available in: 
http://www.unhchr.ch/huricane/huricane.nsf/0/93442AABD81C5C84C1256E000056B89C (sited 24 December 
2009). 
195Available in:  http://www.unhcr.org/refworld/docid/4b2741f421.html ( accessed 17 March 2010). 
42 
 
 
4 FREEDOM OF EXPRESSION AND DEMOCRATIC PROCESS IN 
ZANZIBAR 
 
4.1 Introduction 
Freedom of expression has been recognized authoritatively as not only important fundamental 
human rights but also described as the oxygen of democracy. It is a right whose existence allows 
other rights and democratic freedoms to be guaranteed.
196
 Hence both rights of ‗democratic 
entitlement‘ and ‗political participation‘ under international law are essential but incomplete 
without the right of freedom of expression.
197
 No country can seriously profess to be a 
democracy, or pretend to be making efforts towards this, if its citizens cannot freely express their 
opinions.
198
 The right to be governed democratically was meaningless unless there was as 
freedom to communicate about matters relevant to the performance of the government, so that 
peoples could exercise an informed choice.
199
  At its very first session, in 1946, the UN General 
Assembly adopted Resolution 59(I) which states: ―Freedom of information is a fundamental 
human right and ... the touchstone of all the freedoms to which the United Nations is 
consecrated.‘‘200   
 
4.2 The role of Freedom of Expression in a Democratic Society 
Democracy and respect for human rights and fundamental freedoms are interdependent and 
mutually reinforcing.
201
 The media becomes a key factor in the struggle for democracy.
202
 It is 
the heart of the government whether democratic or authoritarian.
203
 Guy Godwoodwin comment 
that ‗‘it best serves to facilitate individual and collective expression of freedom of opinion... the 
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widest participation in the democratic dialogue by all sectors and actors of society must be 
promoted in order to come to agreements on appropriate solutions to the social, economic and 
cultural problems of a society.‘‘204  Also it is recognized that freedom of opinion and expression 
is reflected in a democratic society through an electoral system which allows all tendencies, 
interests and feelings to obtain representation at the level of the executive and legislative 
power.
205
 The electoral process is essential component in the democratic process .It is  insisted 
by HRC that free communication of information and ideas about public and political issues 
between citizens, candidates and elected representatives is essential.  A free press and other 
media able to comment on public issues without censorship or restraint and to inform public 
opinion.
206
 It symbolize that citizens, in particular through the media, should have wide access to 
information and the opportunity to disseminate information and opinions about the activities of 
elected bodies and their members for the making of independent decisions.
207 
 
The Inter- American Declaration of Principles on Freedom of Expression confirm that, freedom 
of expression is fundamental and inalienable right to all individuals and it is the requirement for 
the existence of democratic society.
208
 In a Compulsory Membership case, the Court expressed 
the role of freedom of expression in the following terms: ―It is a cornerstone upon which the very 
existence of a democratic society rests. It is indispensable for the formation of public opinion. It 
is also a conditio sine qua non for the development of political parties, trade unions, scientific 
and cultural societies and, in general, those who wish to influence the public. It represents, in 
short, the means that enable the community, when exercising its options, to be sufficiently 
informed. Consequently, it can be said that a society that is not well informed is not a society 
that is truly free.
209
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The European Court has emphasized from the outset the important role played by freedom of 
expression in a democratic society, in the early Handyside case it ruled that freedom of 
expression constitutes one of the essential foundations of such a society, one of the basic 
conditions for its progress and for the development of every man.  Such are the demands of that 
pluralism, tolerance and broadmindedness without which there is no ‗democratic society.210 
 
A similar insistence is found in the case of Liesbeth Zegveld and Messie Ephrem v. Eritrea,
211
 
whereby the ACHPR comment  that freedom of expression as an individual human right and a 
cornerstone of democracy as well as a means of ensuring respect for all human rights and 
freedoms.
212
 Also the Declaration of the freedom of expression in Africa in 2002 also 
acknowledges that freedom of expression and information of whatever forms is inalienable 
human rights and indispensable component of democracy.
213
 
 
4.3 Overview of Multiparty Elections in Zanzibar 
Tanzania changed its political system from a one-party state to a multiparty democracy in 
1992
214
 and thus broadening the civil and political rights which followed by the first multi-party 
elections in October 1995.
215
 It is important to note that there are  two distinct parts of United 
Republic of Tanzania as far as elections concerned. Also there two different electoral regimes 
governing elections. Elections involving the whole of United Republic of which is governed by 
the Constitution of United Republic of Tanzania and the Election Act.
216
 This law deals with the 
Presidential election and members of the Union Parliament. While in Zanzibar the law applicable 
for election of the President of Zanzibar, the members of House of Representatives and local 
councilors governed is by the Zanzibar Constitution and the Election Act of 1984.
217
 My main 
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focus is Zanzibar side whereby the Zanzibar Constitution provides the right to vote
218
 and the 
right to participate in the national affairs for every Zanzibari.
219
 In addition to that the Article 
119 of the same Constitution and section 5 of the Zanzibar Electoral Commission Act; authorizes 
the Zanzibar Electoral Commission (ZEC) to be responsible for conducting Presidential, House 
of Representatives and Local Authorities elections in Zanzibar. Even though the Commission 
consists of member of opposition party, but its impartiality is questionable. Many eligible voters 
are denied the right to be registered as voters for Zanzibar Election, many of them believed to be 
from opposition side.
220
 The registration of under ages and other peoples who did not meet the 
registration requirements who were taken from Tanzania Mainland are very common in Zanzibar 
many of them prepared to vote for ruling party.
221
 
 
4.4 The Registered Political Parties in Zanzibar 
The political activity in Zanzibar and in Tanzania Mainland is regulated by the Political Parties 
Act of 1992.  All political parties were required by law to register with the Registrar of Political 
Parties.
222
 The Political Parties Act does not allow parties to be established along religion, tribal 
or regional identities.
223
 Till now 17 political parties have been registered and operated in whole 
Tanzania. The strong contesting parties in Zanzibar are CCM (ruling party) and CUF (opposition 
party).   
 
4.5 Freedom of Assembly and Association 
The enjoyment of freedom of expression in any country is dependent on the extent to which 
freedoms of assembly and association are guaranteed. Therefore freedom of assembly and 
association has been described as being not only cognate to freedom of expression, but as 
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another essential element of any democratic system.
224
  Article 20 of Zanzibar Constitution 
provides the right of peaceful assembly which read as follow: 
Every person is entitled to freedom, subject to one's free choice to freely and peaceably 
assemble, associate and co-operate with other persons, and more specially to form or 
join associations or organizations formed for workers human rights organizations or 
other organizations for his benefit and which are established in accordance with the 
laws of the land. 
The Political Association is also governed by a Political Parties Act of 1992 whereby it gives 
rights for a registered Political Parties the right to organize and address assemblies anywhere in 
the United Republic of Tanzania for the purposes of publicizing themselves and to attract 
membership, provided that they acquire a permit to hold public meeting pursuant to Section 11(1) of 
the Political Party Act. Other kind of association is governed by the Zanzibar Societies Act of 
1995.
225
 Even though the Constitution guarantees the rights, in practice it is limited by sections 
40, 41, 42 and 43 of Police Force Ordinance.  
 
Section 40 of Police Force Ordinance requires the permit from District Commissioner of Police 
to organize an assembly or procession in a public place. While Section 41 of the Ordinance 
empowers a police officer above the rank of inspector or any magistrate to stop or prevent any 
assembly or procession of the holding or continuance of it "is imminently likely to cause a 
breach of the peace, or to prejudice the public safety . . ." The police officer or magistrate may 
therefore give orders, including orders for the dispersal of the assembly or procession. Section 42 
defines what constitutes an unlawful assembly or procession, namely an assembly or procession 
not authorized by a permit, where one is required, or one held in contravention of the conditions 
thereof or in disregard of orders by the police or magistrate. Section 43 is the penal provision for 
disobediences, etc. 
 
The usual practices, it is a very rare case for a Police in Zanzibar to grant permit to demonstrate 
and sometimes without any justifiable reason.  The most common reasons they relied upon 
include a lack of police staff to ensure safety of the demonstrators; or that the police are afraid 
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that people with ill motives may join in; or the general security issues.
226
 Other practice used by 
police they issue prohibitive orders that a planned meeting, assemblies claiming that they had 
information that the meetings were likely to cause chaos, but without giving evidence.
227
 A good 
example is the 26 and 27 January 2001 peaceful demonstration organized by opposition party 
(CUF) called for re-run of the controversial election, demanding the reconstitution of the 
Zanzibar Electoral Commission; and for radical constitutional amendments to both the Zanzibar 
and Union Constitutions. However, the government banned the protest rallies, saying that they 
were intended to instigate chaos in the country.
228
  Any kind of assembly which does not comply 
with section 40, 41, 42 and 43 of the Police Ordinance are considered as unlawful assembly 
within the meaning of section 49, 50 and 51 of which is punishable under the Zanzibar Penal 
Act. 
 
In dealing with any kind of assembly considered to be unlawful, the police were required to use 
reasonable force so as to disperse the demonstrators. This is according to section 14 of Zanzibar 
Criminal Procedure Act.
229
 However the Police use excessive force to disperse the opposition 
January 26
th
 and 27
th
, 2001 demonstrations resulting to the death of 30 persons, but other 
estimates have put the figure at close to 60 and several hundreds were injured.
230
 The  Human 
Rights Watch said that, the Tanzanian army and police opened fire without due cause on January 
27, 2001, attacking thousands of supporters of the opposition Civic United Front (CUF) who 
were protesting against alleged fraud in national elections held three months earlier.
231
 None of 
those responsible for the abuses at the end of January 2001, including shootings of 
demonstrators, beatings and sexual abuse, had yet been held to account.
232
 
 
Harassment of opposition leaders during the campaign period is the main threat faced by 
freedom of political association. Whereas in the past political opponents were dealt with in extra-
legal attacks, now they are pursued through legal system on trumped-up or flimsy charges. An 
early example of this tactic was the charge brought against Seif Sharif, for organizing an illegal 
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meeting and possession of government documents. Mr Hamad was denied bail, his counsel was 
terrorized into withdrawing from defending him and repeated changes were made in the charges 
against him.
233
 More recent cases include the prolonged detention on charges of treason of 18 
members of the CUF in Zanzibar, including four elected members of the Zanzibar House of 
Representatives.234 The 18 were released in November 2000, following three years‘ incarceration 
and after the national elections.235 
 
4.6 Freedom of Expression in Election Campaigns from 1995-2005 
The election campaign is regulated under section 56 of the Zanzibar Election Act of 1984. The 
Government is duty bound to afford equal opportunities to all political parties in the use of mass 
media available in Zanzibar (Radio, TV and local press) in political meeting.
236
  But the running 
of campaign was subjected to various discrepancies because the ruling party being control of 
everything- the police and all means of freedom of expression including the broadcast media 
(television station called TVZ, and a radio station, STZ as well as a print media 
 
(Nuru 
Newspaper) and therefore it was very smooth for them.
237
 The opposition parties particularly 
CUF had to rely on private   independent television channel based on Dar-es-Salaam such as 
ITV, DTV and privately owned newspapers ( Majira, Nipashe and Mtanzania) as the main 
means of disseminating their campaign message to a broader electorate both in urban and rural 
areas.  
The conduct of the TVZ was overt partisanship toward the ruling party and their campaigns were 
accorded greater weight than those of opposition party. Some portions of the opposition‘s party 
speeches taken out of their proper context and use them to castigate the opposition parties 
without giving them the chance to counter the accusations.
238
 While in Radio Zanzibar, the news 
from the opposition candidate was not properly covered despite the fact that it had been 
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addressed in several mass rallies.
239
 In their daily morning political programmes it regularly 
carried speeches of the ruling candidate, many of which contained negative comment on the 
opposition parties. The right of reply is unknown in the Zanzibar state media. No distinction was 
made between governmental and party-political activities.
240
  
 
Denying some opposition parties‘ space for campaign meetings was very common during 
election campaign.
241
Douglas comments that the campaign leading up to the election was 
conducted in an atmosphere of intimidation with denial of the rights of assembly and of freedom 
of expression biased reporting by radio and television in Zanzibar and the prevention of some 
citizens from exercising their legal right to register to vote and make an informed choice.
242
 
 
The steep conditions has been introduced concerning the broadcasting and print media following 
the announcement of 1995 presidential election results by independent private media based in 
Dar es Salaam, the new  provision has been inserted into the Election Act concerning the 
announcement of the presidential results  which read as follow: 
42(5) Any person or institution which shall declare the election results of the president before 
being announced by the Commission is an offence and  shall be liable to pay fine not less than 
5,000,000/- or be imprisoned of not less than five years or both punishments..  
 
A similar provision is found in Section 10(2) of the Bill relating to Referendum in Zanzibar 
which read that: Any person or organization that will announce the result of Referendum before 
officially announced by Zanzibar Election Commission is guilty of the Offence, and shall be 
liable to pay fine not less than one 1,000,000/- and not exceeding 10,000,000/- or imprisonment 
for a term not less than three years or both imprisonment and fine.
243
   
These provisions had an effect of depriving the public of getting information at the earliest 
opportunity, even through, constituencies wise. 
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In some matters peoples are not free to air and comment their views to the public. When they do 
so, the government officials judge their views as amounting to treason. A good example is the 
case of 12 Pemba‘s protest who presented a demand for their island to secede from the Union 
and from the other Zanzibar island Unguja. They were arrested but it is understood that they 
have not been charged.  The Inspector General of Police said that hatching a secessionist plot 
clearly amounted to treason because it would be seeking to break a national government 
structure formed according to the country‘s constitution.244 Also in another incident when one 
member of opposition side Mr Abass Juma Muhunzi during the Ministry budget for the Minister 
responsible for Finance and Economic Affairs from the opposition side comments in his speech  
that the prices of GAPCO Petrol are fixed at state house for the interest of the top Brass. He 
provides a justification for this statement but he was suspended from the House for one year.  He 
then challenges the illegality of his suspension to the High Court of Zanzibar.
245
 The High Court 
overturns the decision of House hence it contravene the provisions of Section 12 (6) c of the 
Constitution.  It is necessary for member of Parliaments to exercise their immunity and to 
comment anything within the House provided that they did not exceed their legal boundaries. 
Intimidation and harassment of journalists who wrote and publish anti-government articles is 
very common in Zanzibar. In August 2006, a senior journalist in Zanzibar, Mr. Ali Nabwa who 
was the Editor in-Chief of privately owned newspaper especially Dira was harassed by 
Immigration officials who claimed that he was not bonafide Tanzanian and must undergo certain 
formalities in order to get his Nationality back. Under the intervention of the Minister of Home 
Affairs, Mr Omar Mapuri had his citizenship restored and was given a Tanzania passport.
246
 In 
another incident the female journalist has been chased out by the former Director of Information 
Mr. Talib Enzi without any justification while allowing other to remain and sit in his office.
247
. A 
similar threat from the government officials faced by various independent journalists for writing 
anti government articles.
248
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4.7 Conclusion 
In order to ensure free and fair election, the media should avoid favoritism of either party. 
Whenever there is any kind of favoritism there is a danger of media being used as an instrument 
of inciting hatred and violence in the society.   It is high time for Zanzibar authority to reform 
public media and avoid political bias by giving equal opportunities to all while covering political 
activities. Again the Police should act impartially under democratic process and should not 
prohibit the right of citizen to demonstrate because it is the breach of Constitutional right of 
peaceful assembly as stated in the case of Rev. Christopher Mtikila v. the Attorney General, 
249
that any law which seeks to make the exercise of the rights subject to the permission of 
another person cannot be consistent with the express provisions of the Constitution for it makes 
the exercise illusory. Hence the requirement for a permit infringes the freedom of peaceful 
assembly and procession and is therefore unconstitutional because in the Tanzanian context this 
freedom is rendered the more illusory by the stark truth that the power to grant permits is vested 
in cadres of the ruling party. The prohibition right of peaceful assembly or any other right may 
be curtailed provided it is justified by the "clear and present danger" test enunciated in Saia v. 
New York,
250
 that the substantive evil must be extremely serious and the degree of imminence 
extremely high. 
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5 CONCLUSION AND RECOMMENDATIONS 
5.1 Conclusion 
Generally the domestic legislations in Zanzibar recognize the importance of freedom of 
expression by incorporating some necessary International and Regional human right standards 
relating to freedom of expression. A number of significant safeguards under the Constitution, 
Statutes and Policies are justified in this regard. However the issue of claw-back clauses found 
under Article 18 of the Zanzibar Constitution requires special attention because it create loop 
hole and it is open up for the possibilities for other legislations to use this loop hole and to 
undermine the granted right. For examples the Registration of News Agent, Newspapers and 
Books Act No.5 of 1988 and the Zanzibar Broadcasting Commission Act No.7 of 1997  uses 
the words through public interest and national security which is  very easy to be abused. The 
Court of Appeal of Tanzania insist that any law which seeks to limit or derogate from the basic 
right of the individual on grounds of public interest will be saved by the Constitution only if it 
satisfies two essential requirements: First such a law must be lawful in the sense that it is not 
arbitrary. It should make adequate safeguards against arbitrary decision, and provide effective 
controls against abuse by those in authority when using the law. Secondly, the limitation 
imposed by such law must not be more than is reasonably necessary to achieve the legitimate 
object. This is what is also known as the principle of proportionality. If the law does not meet 
both requirements; such law is not saved by the Constitution and is null and void.
251
This means 
that the claw-back clauses that take away, water down or seek to defeat the substance of the 
guaranteed rights are not allowed to prevail. The rights guaranteed by the constitution must be 
strictly construed ―otherwise the guaranteed rights under the constitution may be rendered 
meaningless by the use of such derogative or claw back clauses of the very constitution‖.252 The 
claw back clauses in the Constitution is very trouble because  they accord undue deference to 
legislation regarding the enjoyment of right, and as such, fall foul of the principle of 
constitutional supremacy and the paramountcy of rights.
253
 The Jurisprudence of the African 
Commission on Human and Peoples‘ Right also in a range of cases, it has held that limitations 
on rights through claw back clauses may not be permitted unless they are done through laws of 
                                                            
251 Ole Pumbun v. Attorney General,(1993), 2l LRC 317 
252 Supra 
253 Danwood Mizengwe Chirwa(2007), pg 10-11. 
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general applications;
254
 are consistent with the obligations under the African Charter;
255
 are 
proportionate, necessary and acceptable in a democratic society;
256
 and do not undermine rights 
guaranteed by the Constitutional and international standard
257
. From the effect of claw back 
clauses it is argued that the previously granted rights is meaningless
258
 and destroy the right 
almost completely and render the provision an empty promise.
259
   
 
5.2 Recommendations  
The Registration of News Agent, Newspapers and Books Act of 1988 establishes an Advisory 
Board consisting of Chairman appointed by the President together with other five members 
appointed by the Ministers having the function of considering applications. While the Zanzibar 
Broadcasting Commission Act of 1997 establishes Broadcasting Commission consisting of 
Chairman and Executive Secretary appointed by President together with other eight members 
appointed by Minister responsible for Information.  This introduces the danger of significant 
political interference. Under the International standard it is well established that any bodies that 
have regulatory powers over the media should be free from any commercial or political 
interference. It was insisted by the Special Rapporteurs for the Protection of freedom of 
expression that all public authorities which exercise formal regulatory powers over the media 
should be protected against interference, particularly of a political or economic nature, including 
by an appointments process for members which is transparent, allows for public input and is not 
controlled by any particular political party.
260
 Therefore to ensure independence there should be 
an independent regulatory Board which is subjected to the Parliament rather than to the 
Executives. 
  
Among the function of Broadcasting Commission Act of 1997 is to grant license. The Act is 
silent on what criteria used for licensing consideration. So in order to ensure transparency, the 
                                                            
254 Constitutional Rights Project and Another V. Nigeria(2000), AHRLR 227(ACHPR 199), par 44. 
255 Constitutional Rights Project and Another V. Nigeria(2000), AHRLR 227(ACHPR 199), pars 14, 39. 
256 Constitutional Rights Project and Another V. Nigeria(2000), AHRLR 227(ACHPR 199), pars 74-75. 
257 Amnesty International V. Zambia(2000) AHRLR 325(ACHPR 1999), par 42. 
258 Amsterdam International Law Clinic( 2002), pg 6. 
259Sandhiya Singh (2000),pg 101. 
260 The Joint Declaration on Freedom of Expression (2003). Available: 
http://www.osce.org/documents/rfm/2007/12/28855_en.pdf (sited 18 January 2010). 
54 
 
process for assessing license applications should be set out clearly and precisely in law. Time 
limits within which decisions must be made should be specified, in such a way that each of the 
applicants has an opportunity to be heard and the general public is able to submit comments. The 
criteria by which applications are judged should be announced in advance, set out in the primary 
legislation. Once the regulator has taken its decision, it should be communicated to the 
applicants, accompanied by written reasons. Anyone who has been refused a license should be 
able to apply to the courts for judicial review.
261
 
 
The Acts give wide discretionary powers to the Executives to suspend or prohibit publication of 
any newspaper if they are in opinion that it is in public interest, national security or in the 
interest of peace and good order. But there is no clear definition of public interest, and that its  
interpretation depends on the opinion of the decision maker, such discretionary powers of the 
Executives are exercised without giving the other party an opportunity to be heard which is 
contrary to section 12 (6)(a) of the Zanzibar Constitution 1984. This provision should be 
amended. It is recommended under the Johannesburg Principle that no restriction on freedom of 
expression or information on the ground of national security unless the government demonstrate 
that the restriction is prescribed by law and is necessary in a democratic society to protect a 
legitimate national security interest. 
 
The right to access to information to the public should be considered as their fundamental rights 
and not a privilege to them. And   hence the citizens can only be considered to be fully informed 
and able to participate as democratic citizens if they are able to access the information held by 
them and on their behalf by the government. In the age of administrative state, expression and 
participation become meaningless if the polity is ignorant of the internal working of the 
government
262
. Therefore we urge the Zanzibar authority to enact the Freedom of Information 
Law
263
 and to amend all laws which conceal the information to the public. This situation will 
improve transparency and trust in the eyes of the peoples.  
 
                                                            
261 Central Asia Pocketbook on Freedom of Expression (2006)Pg 109. 
262John M. Ackerman (2006 ), pg 92. 
263 Principle IV(2) of the Declaration of Freedom of Expression in Africa require that the right to Freedom of  
Information should be guaranteed by Law. 
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In democratic conditions, elections represent an expression of political pluralism. Therefore 
media ownership and expression must represent the pluralism which the society is composed of. 
Uniformity in ideas, opinions, perspectives and interests therefore are incompatible with the 
democratic conditions
264
.The public funded media should make balance and inform the public 
impartially about the election process
265
.The legislative framework for elections should ensure 
that all political parties and candidates have access to the media and equitable treatment in media 
owned or controlled by the state, so that the general public can be informed of the political 
platforms, views and goals of all parties and candidates in a fair and unbiased manner. This 
should include all forms of print and electronic media.
266
 
 
 
                                                            
264 TEMCO(2005), pg 128. 
265 TEMMP(2005), pg 12. 
266 Media Access and Freedom of Expression, p.g 62.  Available In:  
http://www.idea.int/publications/ies/upload/10.%20Media%20access%20and%20freedom%20of%20expression.pdf 
(sited 27 February 2010).  
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APPENDIX I:  HISTORICAL BACKGROUND OF ZANZIBAR 
CONSTITUTION AND THE FREEDOM OF EXPRESSION 
1.1 Introduction 
This Chapter gives a brief panorama of the historical background of Zanzibar Constitutional and 
the freedom of expression. I have divided into three phases, i.e. in Pre- Colonial Period, during 
Colonial Period and lastly the Post- Colonial Period. 
1.2 Pre-Colonial Period (-1698) 
Leaving out the exchange of information from one individual to another or even to the group at 
large , this period mostly witnessing the traditional means of exchanging information .As the 
case with many African countries, different ways were used  as there medium of 
communications and expressions. Drums, horns and gongs were used to disseminate information 
concerning rallies, weddings and other important occasions.
267
 There were members of the 
community whose task was to use horn–hooting to inform the community populace that 
tomorrow there would be ceremony for annual harvest.
268
 There were drum beating, to inform 
the community that the season had come for the young boys and girls to undergo initiations. 
There were also drum beating to inform the community soldiers and other members that their 
empire had been invaded.
269
 
Drums and horns were used by both Wavumba and Wahadimu (Zanzibar tribes) at the 
enthronement of the chieftain at the marriages and deaths of the important persons and also in 
connection with religious services for rain, victory in warfare, etc.
270
Most of these drums and 
horns were used by the local leaders and chiefs in communicating with their subjects. 
Forexmples in the sixteen century Mwinyi Mkuu (the local leader) consisted of two beautiful 
drums and two wooden horns called ‗‘siwa‘‘ which was only used on great functions and 
occasions. The last times it was blown for three days after the death of Mwinyi Mkuu in 1865.
271
 
During this period Zanzibar has its own indigenous rulers who maintained the unofficial 
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adjudicating system which applies the customary and Islamic laws as their major source of 
law.
272
  
The freedom of expression and information during this time was meant to serve the following 
functions; namely: surveillance (survival), conformity (harmony), continuity (values) and escape 
(entertainment).
273
  
1.3 Colonial Period 
The history tells us that Zanzibar has fallen under various colonies. From 1698 and 1699, 
Zanzibar became part of the overseas holding of Oman falling under the control of Sultan of 
Oman
274
 after succeeding Portuguese in the 16
th
 and early 17
th
 centuries.
275
  Seyyid Said bin 
Sultan, the founder of modern Zanzibar, was elected to the Imamate in 1804 and transferred the 
capital from Muscat to Zanzibar in 1832
276
 and remained one empire until his death in 1856.
277
 
During the rule of Sultan of Muscat in Zanzibar, he neither establishes a formal legislative 
system nor establishes a formal court system. The orders of Sultan formed the laws of Zanzibar, 
in the exercise the legislative powers while Sheikhs (Kadhis) informally exercise the judicial 
powers using the Islamic law and customary laws using native law statute.
278
In October 1888 the 
first newspaper publication known as Msimulizi (The Storyteller) for the first time appeared in 
Zanzibar when Sultan bring a print machine from Great Britain.
279
 
In November 4, 1890 Zanzibar became a British Protectorate- the Sultan remained a symbolic 
head of State where the British took charge not only defence and foreign affairs (as initially 
contemplated under the Protectorate agreement), but virtually all key political and administrative 
matters of the Protectorate.
280
 For the purpose of facilitation of communication among the 
government officials in the empire‘s East African territories, Kenya, Uganda and Zanzibar  in 
1892 the British Protectorate establish the Government newspaper known as ‗’the Zanzibar 
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Gazette’’281and the East African Protectorate.282 Latter on the Government open doors for 
independent press.
283
 To ensure the smooth administration of the British Protectorate in 1897 
Zanzibar Order-in Council was established whereby various foreign laws applicable in other 
British Colonies (like India) became applicable in Zanzibar through the Foreign Jurisdiction Act 
of 1890.
284
 This Zanzibar Order-in Council of 1897 repealed by the Order in-Council of 1906. 
Imperial Orders –in Council and Acts of Parliaments applicable to form part of the law 
administered in all courts of Zanzibar.  The British Courts also apply the Common law Principles 
as well as Principle of Equity while under Sultans Courts are guides by Islamic Law and Native 
Laws.
285
  
Duality system was the most interesting thing since the establishment Protectorate whereby 
enactment having force of law have been made by Sultan‘s Prime Minister, in the Sultan‘s name, 
and acting on his behalf but without His Highness signature. This enactment are submitted and 
approved by him, and are said to be made by His Highness Government. They are not like the 
Sultan‘s own proclamations called ‗Decree‘ but ‗Ordinance‘ or ‗Regulations‘ and deal rather 
with subordinate details of administration than with what may be termed important legal or 
constitutional questions.
286
 In terms of Courts jurisdiction Sultan‘s courts were ancillary to the 
Britannic Majesty‘s Courts. This change has been developed by Order in Council of 1924. In 
order to avoid any conflict of jurisdiction between the Sultan‘s and His Majesty‘s Courts, it was 
arranged for the same judge to sit on both courts so as to preserve the traditional features of 
Zanzibar as an Arab state under the British protection while at the same time retaining an 
effective British control in the background while the Sultan still remained the nominal Supreme 
Authority.
287
 Two sets of laws applied simultaneously, i.e. those passed by the Legislative 
Council as decrees, and orders in Council issued on behalf of British Crown as well as Common 
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law and certain imperial statutes of general applications. While on the side of Sultan‘s courts 
Islam were the fundamental law in a civil matters.
288
 
In 1926 the Sultan established the Executive and Legislative Council and hence the laws which 
were issued by the Sultans as a decrees and which received his assent required the approval of 
the Legislative Council. In certain instance if the laws would affect the interest other than those 
of Sultan‘s subject, the British resident was required to countersign them.289 The purpose of 
introduction of the Legislative Council were intended to ensure that the future of Protectorate 
would be safeguard the islands ‗complete autonomy and independence‘ but in actual sense its 
intention was the reduction of Sultan control over his subjects.
290
Again in 1936 another 
Constitutional change happen when the Zanzibar Order in Council for the first time the Sultan‘s 
subjects were given the right to Appeal in certain cases to His Majesty‘s Court of Appeal for 
Eastern Africa. In1938 the British Protectorate establish the first formal legislation on freedom 
of expression which is  Newspaper Decree,
291
 for the purpose of control and monitor the 
independent press as well as the freedom of expression at large. It was followed by Decree No 
14 of 1942 when the Sultan announces to enlarge the size of Legislature.
292
 The African 
representation to enter into Zanzibar Legislative Council was made by the 1946 Constitutional 
changes.
293
The reconstituted Legislative Council comprise the British Resident, who replace the 
Sultan as President, there were also unofficial members consisted  three Arabs, two Indians, one 
African and European.
294
 
The emergence of different political parties from 1940‘s to 1950‘s also lead to give birth of 
different newspapers which were used by them to spread their political propaganda. These 
newspapers are Mwongozi which associated with Zanzibar National Party (ZNP), which include 
highly learned individuals which portray the entire range of contemporary liberal belief such as 
the in alienable rights of national freedom and self government, popular sovereignty, civil 
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liberties, and political and social equality.
295
 The Afrika Kwetu, a newspaper for Zanzibar 
African Association (ZAA), then became the official newspaper of ASP.
 296
  The  Al Falaq 
which was the major expression  the Arab Association published a series of Articles condemning 
the operation and injustice of colonialism as well as demanding the constitutional reforms, 
including common- roll elections, universal suffrage and the establishment of ministerial system 
as well as the establishment of self government and independence for the Protectorate.
297
Latter 
on  this newspaper had been found guilty of sedition by British Resident Magistrate after 
publishing statements of bloodshed in Kenya  and Malaya in which the editor given six months 
imprisonment and was to be bound over after serving the sentence on personal surety of £250 to 
keep peace.
298
 These newspapers issued weekly and were read and discussed passed from hand 
to hand, and taken to the villages. At coffee shop where the vendor sold small cup of strong 
coffee the paper would be read loudly, so that even the illiterate could participate in the argument 
that ensued.
299
 
In June 1954 after the completion of Al Falaq case, the Arab Association staged a boycott of the 
Legislative Council (LEGCO) and all other officials and semi- officials‘ governmental bodies, 
for the purpose to force the British administration to make constitutional reforms.
300
In October 
1955 the new Constitution was introduced marking the increase of Zanzibari participation in 
government in which twelve (nominated) representative Zanzibaris to sit in the Legislative 
Council. This situation has been followed by the major innovation in the 1957 constitutional 
changes whereby the election of the half of the twelve unofficial members through the Common 
Roll system. This was not only a novelty in Zanzibar but it was also a ‗revolutionary‘ step in 
East Africa. This changes envisaged in the constitutional announcement of 1957 placed Zanzibar 
along the path to self-rule and independence.
301
 
In 1959 another  new constitutional change has been adopted which enlarge the size of LEGCO 
to 25 members comprising of thirteen official members, four unofficial members appointed by 
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sultan on the Resident  advise and eight representative  members occupying elective seats.
302
  
These changes followed up by the appointment of Constitutional Commissioner, Sir Hilary 
Blood in April 1960 to examine the Zanzibar constitutional position and to make 
recommendations for further developments. In 15
th
 June 1960 the Commissioner came with 4 
recommendations,
303
 which were adopted and Zanzibar receives new Constitution and election 
planned for January in 1961 so as to establish the responsible government in the Protectorate. 
The twenty two elective seats of LEGCO were contested by the ASP, ZNP, and ZPPP. However 
this election was stalemated by single vote. In Chake-Chake, on Pemba, the vote was 1538 for 
the ASP and 1537 for the ZNP. This vote gave the ASP ten seats in LEGCO, the ZNP nine, and 
the ZPPP three. The ZPPP members split-two for the ZNP and one for the ASP-thus causing an 
even (11-11) division between the ASP and the ZNP.
304
 To resolve this, the new elections were 
called for June and a new seat was created on Pemba raising the number of elective seats in 
LEGCO to 23.
305
 
The second election held on June 1962 in which the new Legislative Council, the A.S.P. won ten 
seats, eight in Zanzibar and two in Pemba; the Z.N.P. won ten seats, five in Zanzibar and five in 
Pemba; and the Z.P.P.P. again won three seats, all in Pemba. There was now no doubt that the 
Z.N.P. and Z.P.P.P. would form a coalition government and ASP become an opposition party.
306
 
These Election Day were marred by bloody riots resulting the death of 68 and the number of 
injured people and beaten 400
307
 while 1,205 has been arrested.
308
 This situation leading another 
Constitutional conference held in London from 19
th
 March and 6
th
 April 1962 which attended by 
all political parties. However no deal has been reached under this conference.
309
  Beside the 
conference had held three meetings in the committee to consider the exclusively public service 
questions and problems relating to human rights provisions. On human rights issue, it was agreed 
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that the Bill of rights to be drafted to cover the fundamental freedoms of the individual which 
would come into force upon the island‘s entering internal self –government status.310  In 
September 1963 another constitutional conference was convened in London which led to 
attainment of independence in December of 1963 and British handed the sovereignty to Sultan as 
a Head of State. This is to say that Zanzibar attains independence with its constitution which 
contained a Bill of Rights.
311
Among them is the freedom of expression found under Article 25 
which read as follow:  
Except with his consent, no person shall be hindered in the enjoyment of his freedom of 
expression, that is to say, freedom to hold opinions without interference , freedoms to 
receive ideas and in formations without interference ( whether the  communication be to 
the public generally or to any person or class of persons) and freedom from interference 
with his correspondence. 
Northing in contained in or done under the authority of any law shall be held to be 
inconsistent or in contravention of this section to the extent that the law in question 
makes provision: 
(a) That is reasonably required in the interest of defence , public safety, public order, 
public morality or public health or 
(b)  That is reasonably required for the purpose of protecting the reputations, rights 
and freedoms of other persons or private lives of persons concerned in legal 
proceedings, maintaining the authority and independence of courts and 
regulating the technical administration or technical operation of telephony, 
telegraphy, wireless broadcasting or television, or 
(c) That imposes restrictions upon public officers 
a) And except so far as the provision or, as the case may be, the thing done under the 
authority thereof is shown not to be reasonably justified in a democratic society 
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However this constitution survives only for a month when the revolution takes place and as a 
cardinal norm of most revolutions, the first step taken was to suspend the constitution and 
abolish all democratic institutions.
312
 
1.4 Post Revolution 
Most African societies do not have a traditional of liberal democracy and those leaders who took 
power after independence destroyed whatever checks and balance contained in their 
constitutions.
313
 Soon after revolution of 12 January 1964, the first action of the Revolutionary 
government was to abrogate the Independence Constitution of 1963 and marked a clear break of 
the continuity and establishes a new basic norm and replaces by the Constitutional Decree No.5 
of 1964 that provide for constitutional government and Rule of law.
314
 The Constitutional Decree 
had no provision concerning the Bill of Rights because human rights were not considered as 
priorities of the post- revolutionary government. All democratic institutions, political parties, 
trade unions, and other civil society organizations were abolished.
315
 The President was vested 
with absolute powers while legislative and judicial powers were entrusted to the Revolutionary 
Council as an‘‘ interim measure’’. It envisaged that the constitutional basis of the revolutionary 
government would be built through constitutional decrees and eventually, there would be a 
Constituent Assembly to enact permanent constitution.
316
 
 
In 26
th
 April, 1964, the Union was forged between J.K Nyerere and Abeid Karume as an 
immediate step to neutralize the radical faction of the ASP, as well as to ensure security of the 
new Revolutionary government. Only three months after the Revolution, Zanzibar united with 
Tanganyika to form the United Republic of Tanzania. The fully-fledged African state of the 
People‘s Republic of Zanzibar was short-lived. It enjoyed sovereign power for only three months 
before surrendering part of it, and becoming a micro-state under the Union government. Being in 
power for a mere 100 days, Zanzibar‘s merger with the larger partner state.317 It is said that the 
signing of the Articles of the Union in 1964 between the then People‘s Republic of Zanzibar and 
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the Republic of Tanganyika was without public consent. The Zanzibar Revolutionary Council 
was not allowed to debate the essence of the Union.
318
 They were only required to grant a legal 
status to the Articles of the Union. In other words, the Articles of the Union embodied more the 
aspirations and wishes of the two Presidents than the general public as the principle of 
constitutionalism was not followed.
319
 In 1965 the party dictate was reduced into law vide 
Interim Constitution which formally declare Tanzania as a one party State.
320
 
Although the Revolutionary government allowed itself a period of one year to call to a 
Constituent Assembly to adopt a constitution, such body never called, and Zanzibar only come to 
have a written constitution 15 years letter in 1979 when the first House of Representative 
enacted.
321
The new Constitution introduce among other issues includes the separation of powers 
by establishing distinct organs of state power. In particular, it separated the legislature from the 
Revolutionary Council. The House of Representatives had power to legislate over all matters of 
Zanzibar and to supervise government activities by way of parliamentary debate. The judiciary 
was made independent from the Revolutionary Council.
322 However this Constitution contains 
no provisions of Bill of Rights. The 1979 Zanzibar Constitution has been influenced and shaped 
by political event which lead the unification of two parties, i.e. : Afro-Shirazi Party(ASP) of 
Zanzibar and Tanganyika African National Union (TANU) of Tanzania mainland to form Chama 
cha Mapinduzi (CCM) [Party of Revolution] in February 1977.
323
 The 1979 Construction was 
modelled after the Union Constitution did not have the Bill of Rights.
324
 
This period of 1964-1979 heralded 15 years of autocratic leadership with neither a written 
Constitution no elections.
325
 This time it was impossible for any social group to challenge the 
regime and any dissent was severely suppressed.
326
 In terms of freedom of expression during this 
period the grievances and dissatisfaction were high but there was no room for such grievances to 
surface. One could not even talk with his wife in the bed-accusing the government or mere 
                                                            
318 G. Thomas Burgess (2009), pg 191-192.  Also see http://www.mzalendo.net/majibu-zanzibar-leteni-hoja-
kuuvunja-muungano/ (sited 23 February 2010).   
319 Ndumbaro(2003), pg 3. Also see McHenry (2007), pg 7. Available in: 
http://www.cgu.edu/PDFFiles/SPE/workingpapers/politics/Are%20Unity%20and%20Human%20Rights%20Compa
tible4.pdf (sited 17 January 2010). 
320 Chris Maina Peter (1999), pg 6. 
321 Constitutional and Political Stability in Zanzibar: the Search for a New Vision (2003), pg 11. 
322 Supra.320 
323 Supra, note 320,  pg 6. 
324 Mahadhi J. Mwalim (2004), pg 2. 
325 Supra, note 320, pg 44. 
326 Supra, note 317, pg 111. 
83 
 
grumbling of food shortages and other items could be eavesdropped by informers, and one could 
be branded as enemy of the revolution, that could serve as enough ground for one to languish 
behind the bars.
327
 Human rights in this period were not subject of discussion in Zanzibar. There 
were gross violations of human rights but there were no avenue through which citizens could air 
their grievances.
328
 
As a result of pressure inside and outside the country for demanding the inclusion of bill of rights 
in the constitution, then in 1984 the new Zanzibar Constitution (Act No. 5 of 1984) was enacted 
and replaces the 1979 Zanzibar Constitution.
329
 In Part III of this new Constitution incorporates 
all provisions of Bill of Rights (including the freedom of expression) which become enforceable 
immediately till now
330
. Unlike the Constitution of the United Republic of Tanzania of 1977, the 
Bill of Rights was incorporated in 1984 following a fifth amendment and enter into operation in 
March, 1985. However the justiciability of the provisions of the basic rights and freedoms in the 
courts was suspended for period of three years due to accumulation of oppressive legislation in 
its statute books and the likelihood of being declared unconstitutional.
 331
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